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Q. Mr. Bronson asked you about the average 
commission of twenty-seven per cent that Mr. Lotz 
paid, asked if you knew that was the commission 
he was paying to his sub-agents. Let me ask you, 
Mr. Hatfield, is that question of the commission 
that a general agent pays to his sub-agent a matter 
within the control of the company ? 

A. No, not under our control. 

Q. Just deserihbe the position of a sub-agent in 
relation to the company in that respect. 

A. The sub-agent has no direct relation with 
the company, his dealings are all direct with the 
general agent. 

@. Well, tell me about the relationship of the 
general agent and the company. 

A. Well, under the retrospective agreement the 
general agent is free to offer rates of commission 
to sub-agents that he feels he needs to offer in order 
to get the business. 

@. How would you deseribe the general agent in 
relation to the company, what would be the descrip- 
tion you might give? [262] Is he an independent 


contractor insofar as A. Yes. 
Q. commission is concerned ? 
A. Yes, sir. 


Q. And what interest does the company have in 
the commission the general agent pays? 

A. We have no interest. 

Mr. Bronson: The witness agreed with you for 
us that the general agent is an independent con- 
tractor? 
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Mr. Garrison: Insofar as the establishment 

My. Bronson: I didn’t understand the question 
that way. We thought it was their contention it 
was a trust relationship. 

Mr. Garrison: Well, it is. 

The Court: The testimony has to do with his 
agents, is that it? 

Mr. Garrison: Yes, insofar as the establishment 
of the rate of commission with his sub-agents, that 
is the matter that the company has no influence, 
control or right to interest itself in. 

Mr. Bronson: May I have the question? 

(Question read by the Reporter.) 

My. Garrison: Does that satisfy you, Mr. Bron- 
son? 

Mr. Bronson: Just wanted to hear it read. I am 
always satisfied when I get an answer I asked for. 

Mr. Garrison: Q. Jam talking about, of course, 
the [263] right of the general agent to establish 
the commission of his sub-agents. 

A. That is correct. 

Q. That is a matter that he decides in his own 
good judgment operating his own business? 

A. That’s correct. 

Q. Then the question was asked you by Mr. 
Bronson regarding whether or not you knew that | 
Mr. Lotz was paying thirty per cent commission, | 
and he read from your testimony in the previous | 
trial that you did know he was paying thirty per 
cent commission, and then we read on a little more 
and found that had reference to trailer homes. Will 
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you tell the Court what you meant when you said 
trailer homes and how that enters into the amount 
of commission. 

A. Well, trailer homes—I am sure you have seen 
these long trailers that people live in and tow be- 
hind their automobiles, anywhere from fifteen to 
forty feet long. Actually they are mobile homes, 
is what they are, and we have, Mid-States, as well 
as some of the other companies, have specialized in 
writing insurance on mobile homes. Writing insur- 
ance on mobile homes is an altogether different type 
of risk than automobile risk, because you’re actu- 
ally writing on a movable dwelling. We have had 
now insurance on mobile homes for a period of ten 
or more years, and every year we are always hav- 
ing a phenomenal loss experience. Our loss ratio on 
[264] mobile homes has never exceeded thirty-five 
per cent. 

Now, when I was referring to thirty per cent 
commission which J had heard that he had offered 
to an agent, he had offered that business on mobile 
home writings exclusively, and he could very well 
and very profitably pay thirty per cent commission 
for that type of business. But also in that letter I 
told him he was unwise to offer thirty per cent and 
I didn’t think it was necessary for him to do it. 

Q. Competitively, you mean? 

A. Yes. The thirty per cent commission had 
nothing to do with his automobile business. 

Q. What was your interest in the subject of his 
payment of any commission ? 
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A. Well, the reason it came to my attention was 
that he had contacted a sub-agent of our general 
agent in Los Angeles. In other words, he had con- 
tacted our other agent’s business and had offered 
this sub-agent a higher rate of commission than our 
Los Angeles agent was paying, so that caused me 
to be on the hot seat with our Los Angeles agent. 

Q. In other words, that was not a control of Mr. 
Lotz’ commissions as such, but keeping peace in the 
family ? A. That’s correct. [265] 

Q. Mr. Bronson called your attention to page 30, 
your testimony in the other trial. It is a statement 
—a question and answer appearing on line 21 where 
you were asked: 

“Question: What is the fact? 

“Answer: The true fact is, after checking my 
records, he actually owed Mid-States $62,000 at that 
time.” 

You were referring to the month of August 1951. 
You remember that? A. Yes. 

Q. Can you tell us whether that account was late 
or delayed, or whether it was current, paid up? 

A. Month of August account? 

Q. Yes. A. Yes. 

Mr. Bronson: JI would hke to know what the 
word ‘‘current’’ means now. That is a new meaning 
applied by the witness; that is past due, but it is 
eurrent. 

Mr. Garrison: Q. Well, just tell us the condi- 
tion. 
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Mr. Bronson: Couldn’t you answer what month 
it was a settlement for? 

Mr. Garrison: Q. Do you recall the facts re- 
garding the month of August in Mr. Lotz’ account 
whether or not at the time you testified at the trial 
you were referring to payment of the account by 
Mr. Lotz that was overdue or whether it was within 
[266] his contract period? 

A. It was my recollection the August account 
was paid on time. 

Q. So that when you referred to the amount as 
$62,000 in your testimony at that trial, you weren’t 
talking about any account that was late? 

A. No, no. 

Q. When you were in Mr. Mead’s office in re- 
spect to this statement that Mr. Smead prepared on 
the 5th of December, Mr. Bronson asked you 
whether or not Mr. Mead had reproached you re- 
garding anything in connection with the taking of 


the statement, and you said no. 


emia is COrrect. 

Q. It is a fact, is it not, that as appears on the 
statement Mr. Mead acknowledged the execution of 
the document as a notary? 

Pe ivaies correct. 

Q. Did he do that in your presence on that oc- 


| casion 2? ne He did 


@. And did he express any question regarding 


the statement at all? A. No, sir. 


@. And at that time he was representing Mr. 


— Lotz? A. Yes, sir. 
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Q. And Mr. Lotz likewise signed the document? 

A. He did. 

Q. And in Mr. Mead’s presence? [267] 

eeNCeS. SIT 

@. Was there any altercation between lawyer 
and client as to whether he should or shouldn’t 
sign it? A. Absolutely none. 

Q. Were there some changes made in the state- 
ment by either Lotz or Smead at the time of this 
meeting? 

A. Yes, there were a few changes made. 

Q. Mr. Mead presiding over the changes? 

A. Yes, sir. 

Q. Mr.—counsel for Mr. Lotz asked you a mo- 
ment ago regarding commingling, and he did not 
distinguish between whose funds were being co- 
mingled. May I ask you, Mr. Hatfield, whether or 
not, if there is commingling in respect to funds of 
certain principals in the insurance business, it is 
permissible ? 

A. You mean the funds of various insurance 
companies being grouped into one account? 

Q. Certainly. A. Yes, it is. 

Q. In other words, under the common practice 
in insurance a trustee account—just describe how 
an agent is required and commonly keeps trusteed 
funds? 

A. Well, an agent is required to keep a trustee 
account into which he is to pay the premium monies 
due his company. He is not required to keep a sep- 
arate trust account for every company which he 


| 


Se 
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represents. Some agents represent as many as sixty 
[268] companies. That would be a burdensome thing 
to do. 

Q. How about his own funds? 

A. You mean his own personal funds? 

Q. His own personal funds. 

A. He is supposed to keep those separate and 
not co-mingle with the company’s funds. 

Q. But when vou had reference to commingling 
you had reference to which funds? 

A. Reference to his personal funds. 

Q. So far as this case is concerned, is there any 
criticism of the maintaining in one account the 
funds of American Fidelity and Mid-States Insur- 
ance Company as far as you are concerned ? 

a. No. sir, 

Q. And the gentleman asked you your opinion 
regarding Mr. Lotz and you expressed an opinion. 
Will you tell us whether or not you had reference 
to any particular period of time you gave that 
answer ? 

A. Well, he threw that question at me pretty 


fast. At the time we had been talking about before 


November of ’51, and of course, before November 
of ’°51 I had no question of Mr. Lotz’ integrity or 
his honesty. But since this thing has come to light 
I have a great deal of question about it. 

Q. And that has to do with the contract that Mr. 
Lotz had with you? 

A. Has to do with the fact that he did not live 
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within his [269] contract, and also he concealed 
many things that were vital to me. 

Q. And Mr. Hatfield, does the contract contain 
provisions respecting duties of the agent? 

A. You mean as respects 

@. Handling of funds? 

A. Yes, sir. I think the contract states definitely 
he shall place them in a trustee account. 

Myr. McKinnon: Which contract are you refer- 
ring to? 

Mr. Garrison: The contract that was in force 
in 1951. 

Mr. McKinnon: Referring to the 

Mr. Garrison: Executed on September 1, 1951, 
plaintif€’s Exhibit 2. 

I would like to read, if the Court please, for the 
record, paragraph 4 of that contract. 

“The Agent shall, unless specifically otherwise 
directed in writing, collect all premiums on business 
written for the company and transmit such pre- 
miums to the Company within 60 days after the ° 
end of the month in which the business was written. 
All premiums received by the agent shall be held 
by such agent as trustee for the company. The priv- 
ilege of taking commissions provided in paragraph 
‘9’ of this agreement from premiums received by 
such Agent shall not be construed as changing the 
[270] relationship of the respective parties hereto 
or of the fact that the premiums received are trust 
funds. The keeping of an account with an Agent 
on the Company’s books, as a creditor and debtor 
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account, is declared a record memorandum of busi- 
ness transacted, and either such keeping of account 
nor alteration in compensation rate, nor failure to 
enforce prompt remittance for compromise or set- 
tlement or declaration of balance of account, shall 
be held to waive the understanding that the pre- 
-miums collected by the agent are trust funds or 
change the character of such premiums. The Com- 
pany shall render to the Agent monthly, not later 
than the 25th day of the month following that in 
which the business is written, an account of money 
due the Company on the business placed by the 
Agent, and the balance therein shown to be due the 
Company shall be paid by the Agent.” 
Q. Now, did Mr. Lotz do those things in the 
year 1951? A. Yes, sir. 
@. You mean insofar as Mid-States is concerned 
did he 
Mr. Bronson: Wait a minute. That calls for his 
conclusion; it is too broad, did he do those things. 
You ean’t ask the question that way, read a por- 
tion of the agreement and then—— [271] 
Mr. Garrison: Q. Did Mr. Lotz violate his con- 
tract in provision 4 [ just read? 
Mr. Bronson: That calls for the conclusion of 
the witness. He ean state facts. 
The Court: Answer that by developing the facts. 
Mr. Bronson: That is all. 
Mr. Garrison: I have a brief re-cross examina- 
tion. 
The Court: Well, it is time for tea now. 
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(Whereupon an adjournment was taken until 
2:00 p.m. this date.) [272] 

The Court: Don’t pay any attention to the Grand 
Jury. Go right ahead with your work. Go right 
along with the case. You never can tell when the 
Grand Jury is going to come. Don’t let that bother 
you at all. 

Mr. Garrison: I have one or two matters that I 
would like to complete, if I may, as part 

If you wil] take the stand. 


GERALD A. HATFIELD 
resumed the stand. 


Redirect Examination—(Continued) 

Mr. Garrison: Your Honor please, the last three 
questions that were asked before the adjournment, 
there were objections to the last two which were, 
I take it, sustained. The third question before was 
on the same subject but there was no objection to 
it, and T assume that the objection runs to all the 
questions on that subject and the ruling would be 
the same, so that the answer would not 

The Court: You ean’t anticipate me. You better 
protect the record. 

Mr. Garrison: Thank you. Would you read the 
third question back, Mr. Reporter? 

(Record read.) 

Mr. Garrison: J would like to withdraw the 
question and [273] ask the answer be stricken, if 
the Court please. 

The Contt: No objection? 
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Mr. Bronson: No objection. 


Mr. Garrison: Thank you. 
The Court: It may go out. 


(Whereupon other matters were considered 
by the Court.) 


The Court: Proceed, gentlemen. 

Mr. Garrison: Thank you. 

Q. Mr. Hatfield, Mr. Bronson asked you this 
morning some questions in respect to Defendant’s 
Exhibit G, which is a letter addressed to you dated 
June 6, 1951. Ask if you would look at that letter 
and call your attention to the reference in the letter 
to the term ‘“‘trouble’’. Would you read that sen- 
tence, please? 

A. “Again, I must say if we can’t get better 
representation in California than Joe Lotz we will 
never stay out of trouble.” 

—  Q. And had you been having some trouble with 

Mr. Lotz at that time? 

Mr. Bronson: We will object to that if it is an 
attempt to vary the thing. The letter wasn’t written 
to him—by him. 

The Court: Read the question. 

Mr. Bronson: Objected to as calling for a con- 
clusion of the witness. He asked him to read the 
letter and the witness [274] started to give an ex- 
planation. Then he asked him if—had he been hav- 
ing trouble with Mr. Lotz. I must object to any 

statement by the witness attempting to translate 

the meaning of the sender of the letter, Mr. Titus. 


| 
1 
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The Court: I asked the reporter to read the 
question. 

Mr. Bronson: I am sorry. 

(Record read.) 

The Court: Read that letter again. 

The Witness: ‘‘Again, I must say if we ean’t 
get better representation in California than Joe 
Lotz, we will never stay out of trouble.” 

The Court: Did you write that letter? 

Vhe Witness: No, I didn’t write it. 

The Court: Who did? 

The Witness: Mr. Titus. 

The Court: Objection will be sustained. 

Mr. Garrison: Very well, Your Honor. Mr. 
Titus is here. 

Q. And I asked you this morning, Mr. Hatfield, 
regarding certain loss ratios in the first part of 
1951, which you gave us, and you said you did not 
have the loss ratios for the later months. 

A. ‘That’s correct. 

@. Have you since computed those? 

A. Yes, sir. 

Q. And will you give us the loss ratios on the 
business that [275] Mr. Lotz placed in your com- 
pany for the months subsequent to August in 1951? 

A. Yes, sir. In September 1951 it was 121.6; in 
Oetoher 1951, 48.3; November 1951, 104.8; December 
1941. 118.7: and the loss ratio for the complete four 
Mertiets 02.6. 

Q. What was the loss ratio for the year? 

A. 71, J think it was in the record, wasn’t it? 
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Q. You gave us the loss ratio for 1952. Would 
you give that again, please? 

A. 1952 is 36, I believe it was. 

Q. And when did you cancel the business that 
had been placed in your company with Mr. Lotz 
that he received from the Public Service Insurance 
Company and the American Fidelity and Casualty 
Company ? 

A. Well, the great bulk of the cancellations were 
effected in the latter part of—end of December and 
first part of January 1952. 

@. And the change in the loss ratio reflects those 
cancellations, does it? A. Very definitely. 

Q. And the increase in the loss ratio in the lat- 
ter months reflects that business, does it not? 

A. Very indicative of the fact that the business 
we put on the last four months was highly sub- 
standard. 

Q. That is the business you cancelled? [276] 

A. That is correct. 

Mr. Garrison: Cross examination. 

Mr. Bronson: Am I going ahead 

Mr. McCallum: T have no questions, thank you. 


Recross Examination 
Mr. Bronson: Q. Now, your attention was 
called to an exhibit that is in evidence there, that 
is the September 1, 1951 contract, new contract, 
that von made with Joe Lotz. A. Yes, sir. 
@. You have that in mind. Can you recall that 


| Mr. Garrison read to you article 4 of the agree- 
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ment? I have a photostat of it, the one on the first 
page here that has some reference to trust funds. 
You recall that reading, do you? A. Yess 

Q. All right. Now, it is true, isn’t it, that that 
was the first contract you had with Joe Lotz, 
whether it was by formal printed contract or by 
letter, such as your agreement, the changes in the 
agreement that were made in May of 1951, that has 
any reference to trustecing the funds that he eol- 
lected as premiums? A. Yes, that’s true. 

Q. And that agreement, whatever its exhibit 
number is, the new agreement that you made Sep- 
tember 1, 1951, was after the date of the cancella- 
tion of the American Fidelity and Casualty [277] 
Agency contract with Joe Lotz? 

A. That is what I understand, yes, sir. 

Q. Yes. Now, this is a form, I am using my 
copy rather than hunting for the other one, unless 
you can find it, T think it is either agreement one 
or two. J want to call your attention to this. It is 
a document that 1s on your—is printed and on your 
own stationery with your own name at the top. 

Mr. Garrison: Which exhibit are you refer- 
ring to? 

Ma ronson: This is; Exhibit 1 or 2) 1giemone 
September 1, 1951 agency. 

@. That was prepared by the counsel for the 
eompany ? 

A. TI presume it was; T don’t recall definitely. 

Q. I want to read you a portion of the provi- 
sions of paragraph 4, not all of the sentences, that 
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starts there on the sixth line, Mr. Garrison. I will 
read it now. 

“The keeping of an account with the Agent on 
the Company’s books, as a ereditor and debtor ac- 
count, is declared a record memorandum of business 
transacted, and neither such keeping of account, nor 
alteration in compensation rate, nor failure to en- 
force prompt remittance or compromise or settle- 
ment or declaration of balance of account, shall be 
held to waive the understanding that the premiums 
collected by the Agent are trust funds or change 
the character of such premiums.” [278] 

Now, it is significant that you omitted to declare 
in that provision as circumstances that would not 
alter the trust character of the funds in the hands 
of the agent the payment by him of commissions to 
sub-agents, or the use of funds for the operation 
of his own business, and I ask you if that was not 
purposely omitted in the long history that your 
company has had in agency relationships? 

A. IJ cannot say it was purposely omitted, no. 

Q. With regard to this matter that elicited an 

| objection, or an interruption by me this morning 
on the subject of independent contractor, that is 
the designation of that type of legal relationship as 
_deseribing the relations in your mind that you had 
with Joe Lotz during this—. I want to read into 
the record, if the Court please, the short portion of 
the testimony from the trial of the bank ease. 
— Mr. Garrison: If the Court please, we will ob- 
ject to the reading of any record of any previous 
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ease in this case unless it is for the purpose of im- 
peaching some witness. 

Mr. Bronson: It is an impeachment. 

Mr. Garrison: Let us ask the witness to read 
the record and then ask him if he were asked the 
question and gave the answer. 

Mr. Bronson: I got to get formal now. 

Mr. Garrison: No, but I don’t think we ought 
to read wholesale from one transcript into this. 

Mr. Bronson: That is all right; I thought we 
would go ahead as before. 

Mr. Garrison: What portion are you refer- 
ring to? 

Mr. Bronson: It is marked there, it is the last 
half of the page. 

Mr. Garrison: What page? 

Mr. Bronson: Page 121. 

(Witness reading transcript.) 

A. Yes, sir. Isn’t that the same thing I said this 
morning ? 

My. Bronson: The questions are supposed to go 
the other way. I won’t attempt to answer that, I 
will just read it, let the Judge make his decision 
whether it is the same thing. 

bine ws: 

“Question: Now, you didn’t, of course, ever make 
any audit of Mr. Lotz’ books prior to going there 
and finding this condition, did you? 

“Answer: No, sir. 

“Question: The company doesn’t do that as a 
matter of practice? 


rr 
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‘Answer: That is right. 

“Question: The agent is an independent contrac- 
tor, keeps his own books and his own bank ac- 
count? ‘‘Answer: That’s correct.” 

Mr. Garrison: Would you read the next ques- 
tion also? [280] 

Mr. Bronson: I am not asking the witness here, 
Your Honor, if—. Yes, I will read further if you 
wish, but I am not asking the witness if he so 
testified, because this is really the same case as we 
have here, only the trial of the bank. 

The next question is: 

‘Question: And of course, you had no occasion 
to give any notification to the Anglo Bank at any 
time regarding Mr. Lotz or any other bank? 

“Answer: No, sir.’’ 

Shall I go further? 

Mr. Garrison: No, that’s fine. 

Mr. Bronson: All right. 

Q. Now, then, with reference to the figures you 
supplied us this morning, January to August loss 
ratios, in the first place the term “loss ratio’’, when 
it expresses percentage, means percentage of the 
gross premium, does it not? 

A. No, it means the per cent of loss, the ratio 
of loss to earned premiums; ratio of loss to earned 
premiums. 
| Q. Well, the earned premiums means gross pre- 
-mium amount; you don’t take any reduced amount? 

A. Oh, no, that’s correct. 

Q. In other words, you don’t take out your fif- 


418 Jid-States Insurance Company, et al., vs. 


(Testimony of Gerald A. Hatfield.) 
teen per cent retention, or your twenty per cent 
retention before figuring your loss ratio; it is taken 
on the full number of dollars that came in as pre- 
mium, right? [281] A. Right. 

Q. All right. Now, you say that you cast up these 
figures. As a matter of fact, they are available to 
you—for instance, in the month of January the 
loss ratio figures are available to you on or before 
the 15th of the following month, is that not true? 

A. That is about right, yes. 

Q. So that in January when Mr. Lotz showed 
a 66.8 loss ratio, that means that $66 out of a $100 
of premium were actually paid out to policyholders 
on losses sustained for that period, right? 

A. Right. 

Q. Now, at that time you were taking out how 
much of the premium dollar for your retention? 

A. In January of 1951? 

Q. Yes. A. Fifteen per cent. 

Q. On top of that—that would be eighty per 
eent of the premium dollar? 

A, That’s correct. 

Q. That would be twenty per cent available to 
Joe Lotz for the various things we have talked 
about here that are a matter of his own settlement? 

eee iat is trite. 

Q. As costs of running his business, his cost of 
servicing [282] claims, his cost of paying for the 
acquisition of business from the sub-agent? 

we litatrs courect. 

Q. Now, when you got down to April the loss 
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ratio figures there, which you say were available 
to you on or before May 15, was 112.4 per cent of 
the business for April; right? A. Right. 

Q. So you knew he lost money that month if 
it didn’t cost him a nickel to get his business, if 
it didn’t cost him a nickel to service his claims, if it 
didn’t cost him a nickel to run his business and 
aeqtire business from sub-agents; right? 

eee bays correct. 

Q. So he went behind. Now, in May you had 
83.7, and you took out—that was available to you 
the middle of June, and you took out at that time 
fourteen or fifteen per cent? 

A. Fourteen in May. 

Q. Fourteen per cent. That would be 97 per 
cent. Of course, you knew an agency couldn’t run 
on a 97 per cent take out of the business, didn’t 
you? 

A. Well, certainly I knew that. But I don’t get 
excited over one month’s loss ratio; no insurance 
company does, neither does your agent. How about 
that low month where he made a lot of money? 

Q. Let us go on to June. I am talking about 
this time when you didn’t know anything about the 
financial—let’s take [283] June. This is in 1951. He 
had 75.4 per cent. And you knew when you had 
your 15 per cent to take that he couldn’t run on 
the remaining 90 per cent out of the dollar, didn’t 
you? A. On the remaining 90 cents? 

Q. Yes, with a 75 per cent loss ratio, and you 
took 15 per cent for your retention, that leaves 90 
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cents. That makes 90, and leaves 10 cents on a 
dollar. A. Leaves ten. 

Q. Can’t run on that, can he? 

A. No, he can’t. He can for one month and pick 
it up the next month. 

Q. The history of your dunning of this man and 
your insistence on his paying, and your statement 
that he was in trouble, and those things, don’t those 
factors import that you knew that Joe Lotz couldn’t 
any more run one month and go behind without 
help? 

A. No, I don’t agree with that statement. 

Q. In May when you gave him 75 days instead 
of 25 days, isn’t it a fact that you had to do that to 
let the fellow keep open and let him use that money 
for his own purposes—— 

A. That isn’t—— 

Q. for a longer period than 25 days? You 
say that isn’t true? 

A. That is right, that isn’t the reason I gave it 
to him. 

Mr. Garrison: Just let him finish his answer, 
Mr. Bronson. [284] 

Mr. Bronson: I am sorry. 

The Witness: I have finished. I just said that 
isn’t the reason I gave it to him. 

Mr. Bronson: Q. You were talking about a 36 
per cent loss ratio in 1952. That was after some 
wholesale cancellations, was it not? 

A. That is also very indicative of getting rid of 
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sub-standard business and what you had to do to 
improve the loss ratio. 

Q. Well, you happened to pick out one month, 
February, when he had 40 per cent loss ratio. Does 
that mean for one month out of the year he just 
didn’t write sub-standard business? 

A. Well, I can’t answer that; I don’t know. 

@. I’m reading from page 59. As I may not be 
within the scope of the cross examination, I would 
like to, like the privilege of bringing it out as an 
adverse witness. 

This is on another subject, Your Honor. 

Now, this is line 3, page 59 of the bank trial, 
My. Hatfield. 

Mr. Garrison: Show it to Mr. Hatfield so he can 
know what you are 


Mr. Bronson: I am taking that page and that’s 
- on——— A. Line what? 
Mr. Bronson: Q. The whole page, please, from 
line 3. 
This is a question by Mr. McCallum: 
“Question: Now, do you recall receiving from 
_ [285] Mr. Lotz a request for a supply of contracts 
the latter part of August 1951? 
‘‘Answer: For a supply of contracts? 
— “Question: Yes, policies, you call them policies 
_ rather than contracts? 
‘‘Answer: Oh, a supply of policies, yes. 
‘‘Question: In fact, you personally saw to it 
that he received those policies, didn’t you? 
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“Answer: I instructed my home office under- 
writing department to ship them to him, yes. 

“Question: I show you, Mr. Hatfield, the tele- 
gram bearing the date of August 24, 1951, addressed 
to Joe Lotz, purported to have been sent by you, 
and ask you if that was sent by you? 

“Answer: Yes, sir, it was sent by me. 

“Question: On that, about that date? 

“Answer: On August 24, yes, sir. 

‘“‘Mr. McCallum: May I read this, please, Your 
Honor? 

‘“‘Addressed to ‘Joe Lotz, 315 Fourteenth Street, 
Oakland, California. 

“¢ “9600 automobile and 1000 mobile home poli- 
cies shipped 8/22. 2400 automobile policies being 
sent today. Gerald A. Hatfield.’ ” 

And then there is an offer of it in evidence. [286] 

The Witness: That is not an unusual request to 
receive. 

Mr. Bronson: There is no question. 

May I have a minute, Your Honor? 

That concludes the examination, Your Honor. 

Mr. Garrison: I have one or two questions, Your 
Honor. 

Redirect Examination 

Mr. Garrison: Q. Mr. Hatfield, referring to the 
functions of the general agent, Mr. Lotz, will you 
state to the Court what fimetions under your con- 
tract he performs himself without assistance or 
direction or supervision from the company and those 
that the company might supervise ? 
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A. Yes, he performs all the necessary opera- 
tions inherent in operating an agency, such as typ- 
ing of the policies, issuing endorsement, collecting 
premiums for the policies, providing or effecting 
eancellations when they become necessary, renew 
premiums on the cancellation, the handling of losses 
and adjustment expense. 

Q. How about the question of maintaining his 


- bank accounts ? A. And it is bis duty. 


Q. The company has nothing to do with that 
whatever ? A we NOI: 
Q. So that insofar as that activity is concerned, 


that is his own business and under his contract he 


may do it in any way he pleases? [287] 
A. Yes, sir. 
Q. And when you answered my question that 


_Mr. Bronson referred to, the question being the 
| agent is an independent contractor, he keeps his 
own books and his own bank account, that is cor- 
rect, you had reference to keeping his own books and 
| his own bank account? A. Right. 


Q. When I referred to the manner of keeping 
his own bank account you anticipate that he will 
abide by the law with regard to trustee funds, don’t 


you? 


Mr. Bronson: Object to that, Your Honor. That 
is a little below the belt. 
My. Garrison: That, I think, goes without say- 


ing. 


Mr. Bronson: I don’t think it does at all. He 


- gets an answer and then there is a colloquy between 
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the counsel and then comes the leading questions 
to rescue—. Your Honor, that is going too far, a 
very important issue in the case. 

The Court: Let the question and answer go out. 
Proceed. 

Mr. Bronson: If there is an answer. 

The Court: The question and the answer. 

Mr. Bronson: My hearing is failing, Your Honor. 

Mr. Garrison: The fact of keeping of a bank 
account is a matter for the general agents. 

Mr. Bronson: Again, we are supposed to hear 
the facts from the witness, the fact should come 
from the man on the [288] stand. 

Mr. Garrison: I must indicate the subject mat- 
ter I want the witness to answer. 

Mr. Bronson: That isn’t the way it is worded. 

Mr. Garrison: Q. Isn’t it a fact, Mr. Hatfield, 
that the banking of the funds of the agent is a mat- 
ter for his own business judgment? 

iNeeeees, 11 1S. 

Q. Do you know what commissions were paid 
Mr. Lotz by the Mid-States Insurance Company in 
the year 1951? 

A. I have a transeript of them here in my 
pocket. 

Q. Will you tell us how much money was paid 
to Mr. Lotz by the Mid-States Insurance Company 
in the year 1950? 

A. Take a little mental arithmetic. 

Q. Well A. In the year 1950? 

Q. In the year 19950, if it won’t take too long. 


~~ 
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A. No. 

Q. You give us the approximate figure. 

A. All you want is an approximate figure, isn’t 
it? Is that all you want, an approximation? 

@. Yes, give us the approximate figure, the 
amount of commissions paid Mr. Lotz by the Mid- 
States Insurance Company. 

Mr. Bronson: You mean premiums or commis- 
sions? 

Mr. Garrison: Commissions. [289] 

Mr. Bronson: May I inquire what the purpose 
of this is? 

Mr. Garrison: I beg your pardon? 

Mr. Bronson: What is the purpose? That is not 
an issue. 

Mr. Garrison: You said he couldn’t operate his 
business because the loss ratio—I want to show that 
he received very substantia] commissions from the 

_ Mid-States Insurance Company. 

Mr. Bronson: This is 1950? 

Mr. Garrison: 1950. 

The Witness: 1950, approximately $69,000. 

Mr. Garrison: Q. Can you tell us the amount 
of money that was either paid to him or eredited 
to his account by Mid-States for commissions in 
the year 1951? A. Approximately $30,000. 

_ Q. And T believe you testified that—did you 
' testify to the loss ratio for the year 1950? 
| A. Yes. 

Q. What was that? 

A. I don’t remember what the figure was. 
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Q. What is the loss ratio for the year 1951? 

A. I think it was read into the record at 71 per 
cent, wasn’t it? 

Q. That meant that after the retention by the 
company the balance was left as commission for 
Mr. Lotz? A. That’s right. 

@. And had the business been allowed to run 
off normally and [290] there had not been the dif- 
ficulties that we have referred to here, Mr. Lotz 
would have received the net commission payable to 
him for that year’s business? 

A. Yes, sir. 

@. And you have the amounts of commissions 
for the years beginning 1947 right on down to 1951? 

A. Yes, sir, I have them here. 

@. And did he receive substantial sums during 
those years? A. He did. 

Myr. Bronson: Object to that, the word “substan- 
tial” doesn’t mean anything relatively. 

Mr. Garrison: Q. Can you give us a total of 
those after you have computed the figures? 

A. Yes, I can run a total. 

Q. I won’t take the time to have him do that 
now, but ask that go in at a later time. 

In reference to the year 1951 did you understand 
my question to include both paid to Mr. Lotz and 
eredited to Mr. Lotz? 

A. No, I only gave what was paid to Mr. Lotz. 

@. What was paid or credited to his account 
by way of commission ? 


\ 
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A. It looks like there was an additional ten 
thousand credited to him. 

Q. And those amounts were, in the year 1950 
and 1951, paid to him as commission after all loss 
and retention by the company [291] for its portion? 

A. That’s correct. 

Q. All losses paid, loss expenses and company’s 
retention ? A. That’s correct. 

Q. And that would be true for the commissions 
paid to him each year from 1947 on? 

A. Yes, sir. 

Q. I believe you testified, Mr. Hatfield, regard- 
ing the procedure for the payment of the premium 
by the sub-agent in respect to his commission, did 
you not? A. I believe so. 

Q. Now, assuming in Mr. Lotz’ case that a par- 
ticular policy was cancelled, either at the request 
of the assured or for any reason, and assuming a 
return of a portion of the premium was due to the 
assured—you understand me? A. Yes, sir. 

Q. What function would Mr. Lotz have with re- 
spect to the return of that premium to the assured ? 

A. It would be up to him to pay the assured. 

Q. Out of what funds? 

A. Have to take it out of his trustee account. 

Q. So that would show on the bookkeeping be- 


tween the general agent and the company as a debit 


item paid by him in return premium? 


Ametesesn [292] 
Mr. Garrison: J think that is all. 
Mr. Bronson: That is all, Your Honor. 
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The Court: Step down. 
(Witness excused.) 
Mr. Garrison: Call Mr. Smead. 


RALPH L. SMEAD 
called as a witness on behalf of the plaintiff, having 
been first duly sworn to tell the truth, the whole 
truth, and nothing but the truth, testified as follows: 

The Court: What is your full name? 

The Witness: Ralph L. Smead. 

The Court: What is it? 

The Witness: Ralph L. Smead. 

The Court: Where do you live? 

The Witness: In Santa Monica, California. 

The Court: What is your business or occupa- 
tion? 

The Witness: I am an insurance agent and 
broker. 

The Court: How long have you been so engaged ? 

The Witness: Since October 1953. 

The Court: Is that your first experience in the 
insurance business? 

The Witness: No, sir, I have had about eight or 
nine years in the business. 

The Court: Where? [293] 

The Witness: I have worked as a solicitor of in- 
surance. 

The Court: Where? 

The Witness: In Santa Monica. I have worked 
for Mr. Lotz as a manager, and I have worked for 
the American Plan Corporation as a West Coast 
manager. 
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The Court: Been in the insurance business how 
long altogether? 
The Witness: Between eight and nine years. 
The Court: Take the witness. 


Direct Examination 

Mr. Garrison: Thank you, Your Honor. 

IT called Mr. Smead as an adverse party; he is 
a party defendant in this case. 

Q. When were you first employed, Mr. Smead, 
by Mr. Lotz? A. October 1950. 

Q. And prior to that time I believe you had been 
employed in Santa Monica? A. Yes, sir. 

Q. And by whom? 

A. By my brother, Ernest Smead. 

Q. His business? 

A. An insurance agent and broker. 

Q. Had you had any employment with the Gov- 
ernment? 

A. Yes, sir, I worked for the Government for 
one year as a [294] compensation claims examiner. 
Q. And you worked for Mr. Lotz how long? 

A. From October 1950 until November 1951. 

Q. And then you were employed by the Amer- 
ican Plan? 

A. From January 1952 until October 1953. 

Q. In the year 1950 what were your duties for 
Mr. Lotz? 

A. 1950 I was an underwriter for Mr. Lotz. 

@. And then you were given some other assign- 
ment, were you? 
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A. 1951 I was office manager, and then in later 
Ol I was his general manager. 

Q. And as office manager, what were your du- 
ties ? 

A. Supervision of the office employees, primar- 
ily; supervision of underwriting and general office 
procedure. 

Q. Accounting for the books, did you supervise 


that? A. Not as office manager, no, sir. 
Q. And as general manager, did you? 
A. Yes, sir. 


@. We have referred here previously to a rein- 
surance transaction involving Public Service In- 
surance Company and the American Plan, or the 
American Fidelity Insurance Company. I believe 
that occurred in the fore part of 1951. Do you re- 
eall that transaction ? A. Yes, sir, I do. 

@. And will you describe the nature of that 
transaction ? 

A. That occurred, I believe, in July, and—— 

The Court: 1951? 

A. (Continuing) And of course—of 1951, yes, 
sir. And it involved the reinsurance of a block of 
business by the American Fidelity and Casualty 
Company from Public Service Insurance Company. 

Q. Was that reinsurance arranged by Mr. Lotz’ 
office ? A. Yes, sir, it was arranged. 

Q. Did you participate in that deal? 

A. Yes, sit. 

Q. How was that accomplished, that particular 
insurance feature? 


| dereau 
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A. Well, that was handled on a reinsurance bor- 
dereau. 

Q. What do you mean by that? 

A. Well, where in that case American Fidelity 
and Casualty Company assumed the interest of 
Public Service Insurance Company on a bordereau 
reporting basis without cancellation of the policies 
or without notice to the public. 

Q. The policies were continued in force, the 
Public Service policies? A. Yes, sir. 

Q. The liabilities assumed by American Fi- 
delity ? A. Yes, sir. 

Q. What do you mean when you use the term 
“bhordereau’’? 

A. Well, that is a reporting form used that 
gives the policy holder’s name and the policy num- 
ber and the unexpired term, [296] premium. 

Q. Bordereau furnished for each policy or bor- 


A. No, it is one complete accounting form. 

Q. Shows the entire block of business reinsured ? 
A. wY es; sir. 

Q. And then how did American Fidelity—how 


were they paid for their hability assumed ? 


A. Well, they were paid 75 per cent of the pre- 


-miums reinsured by Public Service directly. 


@. And that was for the unearned portion of 


those policies? 


A. For 75 per cent of the unearned portion, yes, 
sir. 
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The Court: I didn’t follow that. Will you read 
that? 

(Record read.) 

Mr. Garrison: Q. I assume that the American 
Fidelity and Casualty, the reimsurer, expected to 
be paid the full 100 per cent of the unearned pre- 
mium on those policies? 

A. Yes, sir; 25 per cent was to be paid by Mr. 
Lotz. 

Q. So that was the way the deal was handled, 
the 75 per cent paid by the ceding company, or 
Public Service, 25 per cent to be paid by Lotz? 

A. Yes, sir. 

@. Then how was Mr. Lotz going to profit by 
that transaction if he paid 25 per cent of the un- 
earned premium to the American Fidelity? 

A. Well, of course he had a contract with Amer- 
lean Fidelity [297] where he was guaranteed 20 
per cent, and I believe the company had a fifteen 
per cent retention. 

Q. I see. 

A. And his profit, of course, would be anything 
over the twenty, and be contingent on the loss ex- 
perience developed. 

Q. Jn other words, if the loss experience was 
anything less than the guaranty of twenty, that 
would come to him? AWRY esis 

Q. I believe in the month of August 1951 there 
was an account owing to Mr. Lotz to the American 
Fidelity and Casualty Company ? 

A. Yes, sir, there would be. 
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Q. And was a check sent to the American Fi- 
delity and Casualty that did not clear the bank in 
that month? 

A. I believe it was either July or August that 
it was sent; I believe it was August of 1951. 

Q. And you remember the amount of that check? 

A. Fifty some odd thousand dollars. 

Q. And at that time had the Public Service 
transaction that we have been referring to been 
completed ? 

A. The reinsurance transaction, I believe it had, 
yes, sir. 

Q. And had Mr. Lotz forwarded his 25 per cent 
of the unearned premium ? 

A. I don’t believe he had, no, sir. 

@. Had you had any communications from the 
American Fidelity or American Plan regarding 
either of those two items? [298] 

A. We had had, after the $50,000 check was re- 


turned by the bank, refused payment, we had con- 


| 


: 


tact with American Plan, yes, sir. 


Q. And how did you have that, what form ? 

A. By telephone. 

Q. From whom? 

A. From My. Hart, I believe, the call came from. 

Q@. Was that to you or Mr. Lotz? 

A. I believe that was to both Mr. Lotz and my- 
“self. 


@. And you recall what the conversation with 
Mr. Hart was on that occasion? 
A. Well, he wanted to know why the check had 
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not been honored by the bank, and he was some- 
what disturbed because of the fact it wasn’t hon- 
ored. We explained to him, Hart, that it was re- 
turned by the bank because of uncollected items 
and not because of insufficient funds. 

@. Was there anything said at that time or about 
that time regarding the financial statement? 

A. Yes, I believe there was. 

Q. What was said? 

A. Mr. Hart asked for a financial statement. 

Q. Was that financial statement ever furnished 
him ? J. ING, Bie, 

Q. And subsequent to that did you have a fur- 
ther conversation with Mr. Hart regarding your 
coming to New York? [299] 

A. Yes, sir, during the early part of August, 
1951, we had a conversation by telephone, telephone 
conversation, and I think we also had teletype mes- 
sages with him about that time. 

Q. You did have a teletype receiving and send- 
ing unit in vour office, did yon? 

A. Yes, we did. 

@. And American Plan had one in New York? 

A. Yes, sir. 

Q. And what was the conversation regarding the 
proposed trip to New York? 

A. Well, the conversation was about the 25 per 
cent reinsurance funds that we had not paid to 
Public Service—or paid to American Plan, and also 
about a balance that was due, I think, August 15, 
and Mr. Hart said he wasn’t too concerned about 


| 


: 
| 


i 


| 
| 
; 
. 
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the six thousand some odd dollars represented by 
the 25 per cent, but he was concerned if we couldn’t 
pay that what were we going to do when our reg- 
ular statements became due. 

Q. And for what period was that August state- 
ment? 

A. I believe that would be—at that time I be- 
lieve we had a 75 day contract, so it would be 75 
days previous. 

Q. That would be a part of May, part of June? 

A. Let’s see. Probably would be the May ac- 
count. 

Q. And at that time did you have sufficient 
funds in your trustee account to pay the 25 per 
cent reinsurance item of $6,600? [300] 

A. I don’t believe we had. I am pretty sure we 
hadn’t paid it as of that time. 

Q. Let me ask you, Mr. Smead, what bank ac- 


eounts did Mr. Lotz maintain at that time? 


A. He maintained a trustee account, and also 
an operating or commercial account. 

Q. And into what funds did he deposit in the 
trustee account? 

A. The premiums collected. 

Q. And what funds went into the operating ac- 


count? 


A. Well, those were funds that he transferred 
from his trustee account as operating funds. 
Q. Did you keep your premium funds segregated 


and in the trustee account? A. Yes, sir. 
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Q. Did you have a written contract with the 
American Fidelity and Casualty Company ? 
ieee Ves, Sit. 
Q. Did that contract require you to keep your 
premium funds segregated and in a trustee account? 
Mr. Bronson: The contract is the best evidence 
of what it contains; we will object on that score. 
Mr. Garrison: Withdraw the question. We can 
cover it in another way. 
@. Did you go to New York? 
A. Yes, sir. [301] 
Q. And who accompanied you? 
A. Mr. Lotz. 
@. And when did you make the trip? 
A. I believe we arrived in New York August 13. 
Q@. Remember approximately the time of the 


A. I think we arrived around eleven o’clock or 
so at the airport. 

QO. Morning? A. Yes. 

Q. And did you have a meeting with officials 
of the American Plan or the American Fidelity ? 
Wesecir. 

Where? 

In the American Plan office in New York. 
And who was present at that meeting? 

Mr. Hart, Mr. Sudekum 
Who was he? 

Mr. Sudekum was executive vice-president. 
Of ? 

American Plan. Mr. Will, who was, I believe, 


ie ee = 
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secretary and treasurer of American Plan; Mr. 
Feller, I believe, was counsel for American Plan; 
Mr. Lotz and myself. 

Q. And will you give us as best you can the 
conversation that occurred there between the dif- 
ferent parties? 

A. Well, we talked primarily about the status of 
Mr. Lotz’ [302] agency, about the balances due 
companies and the accounts that he had receivable. 

Q. Did you state to anyone at that time what 
they were? A. I believe we did, yes, sir. 

Q. What did you say in that regard? 

A, I believe we furnished the amounts, the rec- 
ords that we had. 

@. You recall what those were? 

A. The amounts, I believe, that were due the 
companies—I don’t know whether it was _ total 
amounts or not. 

Q. What was due American Fidelity; let us take 


it that way. 


A. J think it was two hundred forty some odd 


thousand dollars. 


Q. What was due Mid-States? 

A. I believe at that time it was approximately 
$30,000. 

Q. Other companies? 
~<A. Other companies, I believe it was around ten 


or twelve thousand dollars. 


Q. Yes. Go ahead, finish the conversation. 
A. We advised that we had approximately $75,- 
000 in receivables at that time, and we talked about 
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continuing our business relations with the American 
Plan, which they would not consent to, and we 
advised that if we were to pay them off that we 
would have to stay in business and have to con- 
tinue writing, and we spoke about Mr. Lotz going 
to Chicago to make arrangements, or attempt to 
make arrangements with Mid-States Insurance 
[303] Company, whom he was also under contract 
with, to see if he couldn’t write more business with 
them and renew his relationships more or less and 
—and we talked about the only way we could pay 
off American Plan would be from our premium 
funds that were collected from our new writings, as 
we only had approximately $75,000 in receivables. 

@. How would you do that? 

A. Well, it would be on the credit period al- 
lowed by the new company—or under the new busi- 
ness written. 

(. Anything said in that conversation about 
whether you could or could not continue to repre- 
sent the American Plan? 

A. Yes, sir, it was understood that we were not. 

Q. What was said about that and by whom? 

A. Well, Mr. Hart said definitely he would not 
eontinue business relationships with us. 

@. And 

The Court: With you? 

The Witness: With Mr. Lotz. 

Mr. Garrison: Q. Were any arrangements made 
for you to leave New York, either you or Mr. 
Lotz? 
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A. Yes, sir, it was decided that I was to return 
to Oakland that same night, but Mr. Lotz going to 
Chicago a day or so later. 

Q. What was said about Mr. Lotz going to Chi- 
cago, and what was he to do? 

A. Well, first—excuse me. It was decided that 
it would be [804] best to telephone Mid-States in 
Chicago. 

Q. Try to give us the conversation as best you 
ean without the conclusion of it. If you can tell us 
what you said, that will be fine. 

A. Well, Mr. Hart asked Mr. Lotz to call Mid- 
States in Chicago for Mr. Hatfield, and he asked 
his operator to place a call for Mr. Lotz and in- 
structed her to place the call station-to-station. 

@. And the conversation regarding that partic- 
ular act? 

A. Yes, there was, Mr. Hart said that he did 
| not wish for Mid-States to know Mr. Lotz was there 
in his office. 

) @. Was the call placed? 
| <A. The call was placed. 
— Q. Does that round out the conversations that 
occurred, as best you can remember them? 
A. Well, I believe that probably covers that 
conversation. We had further conversations that 
night while we were having dinner with Mr. Hart, 
Mr. Sudekum, Mr. Feller, Mr. Lotz and myself. 
| @. What was said at that time? 

A. Well, at that time we talked about the econ- 
tract with Mid-States, and it was said by, I think, 
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everybody present that everything depended upon 
whether Mid-States would allow Mr. Lotz to con- 
tinue business with them. 

@. Wasn’t there at some time or other some 
question by one of [805] the persons regarding what 
would happen if this thing went through? 

A. Yes, I believe there was. Mr. Will, I believe 
—in fact, I know it was 

Q. Who is Mr. Will? 

A. Mr. Will was the secretary and treasurer, I 
believe, of American Plan, and he asked the ques- 
tion, “Well, what will happen when Mid-States 
finds themselves in the position that we are now in?’ 

Mr. Hart remarked that he would worry about 
that if the time ever came. 

Mr. Garrison: Your Honor wish to take a recess? 

The Court: Take a recess. 

(Short recess.) 

Mr. Garrison: Q. Did you complete the sub- 
stance of the conversation that occurred in New 
York? 

A. We talked about, in addition to that, I be- 
lieve, the possibility of Mr. Lotz obtaining a loan 
of some $50,000 from a connection in Oakland, and 
also that we hoped to make an underwriting profit 
off of our business. I think that just about com- 
pletes it. 

Q. Wasn’t there something said about Mr. Cass 
in Chicago? 

A. I don’t recall whether it was in the conver- 
sation in Mr. Hart’s office or whether it was that 
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night during dinner, but there was a conversation 
regarding Mr. Cass in Chicago. [806] 

Q. By whom and what was said? 

A. Mr. Lotz said that while in Chicago he was 
going to contact Mr. Cass, and Mr. Hart asked Mr. 
Lotz definitely not to contact Mr. Cass. Mr. Hart 
stated that Mr. Cass possibly would still be friendly 
with Mid-States Insurance Company and he might 
divulge our plans with someone in that organiza- 


Then I take it you returned to Oakland ? 

Yes, sir, I returned to Oakland. 

Mr. Lotz went on to Chicago. 

Yes, sir. 

And what was said about what you were to 
do ae you returned to Oakland? 

| A. Well, it was decided that—— 

Q. What was said? 

_ A. Well, I said that I could possibly return to 
Oakland and collect some of the premiums that 
were due on the August 15th statement. 

_ @. And was that August 15 account delinquent 
lat that time? 

At that time it was not. 

And when was it payable? 

It was payable on the 15th. 

This was on the 13th? 

On the 138th, I believe, yes, sir. 

| Did you have money in the trustee account 
Rat hat time sufficient to meet that payment? [307] 
No, sir, I don’t believe we did. 
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Q. How much was that? 

A. JI am not sure what that amount was. 

Q. And did you attempt to collect accounts on 
your return? A. Yes, sir, I did. 

Q. Did you have any conversations shortly after 
your return with Mr. Hart? A. Yes, I did. 

Q. And what—through what medium? 

A. Through a telephone. 

Q. And what were those conversations? 

A. The conversations were about the collections, 
and also—— 

Q. What did you say to him and what did he 
say to you? 

A. Well, I told him that, that I was having 
trouble collecting our balanees, they actually weren’t 
due from our sub-agents, and our accounts receiv- 
able was so low that definitely wasn’t going to be 
able to pay that account at that time. 

And also during those conversations I informed 
Mr. Hart about the subject of rewriting some busi- 
ness the Public Service Insurance Company in San 
Francisco was going to eancel. 

Q. This is a different and a later transaction 
than the one we have talked about formally? 

A. Yes, sir. 

Q. What was said about that? 

A. Well, I told him that Mr. Russell and Mr. 
Shay of the [808] Public Service Insurance Com- 
pany contacted me and had advised me that they 
were having difficulties with the California Insur- 
ance Department, and they had to cancel some of 
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their business and have it reinsured, and we had 
been unable to assist them on a reinsurance bor- 
dereau such as we had transacted earlier, and it 
was necessary that they cancel the policies. 

And I told Mr. Hart that we were planning on 
rewriting some of that business. I am not sure in 
my mind just where the plan to rewrite the busi- 
ness, the Public Service business developed, how- 
ever, but it was during that period. 

Q. You are not sure whether it was your idea 
or someone else’s? 

A. I am not positive, no, sir. 

Q. All right. But is that the substance of that 


conversation 2 


A. I believe it about covers it, yes, sir. 

@. Well, as of what date did these phone calls 
occur ? 
| A. Well, these calls occurred, I believe, on the 
etn, lth, 18 of August. 
yp @. 1951? A. 1951, yes, sir. 
Q. Had you made some payments on the Ameri- 
' ean Fidelity account up to this time? 
A. Up to that time I don’t believe we had. [809] 
_ Q. And was there a May balance due shortly 
after this August you referred to? 
A. Well, I believe the August statement I am 
| speaking of would be the May balance. 
Q. In other words, you were talking about the 
_ May balance when you referred to 
A. TI believe that would be the—— 
Q. The balance payable in August? 
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Ewe cs sir. 

Q. And you don’t recall the amount of that? 

A. I know we had one large, very large balance 
due about that time, but I can’t recall offhand what 
the amount was. 

Q. Well, in this conversation about cancelling 
the Public Service Company, cancelling the poli- 
cies that they were required to cancel, was there any 
discussion as to the rewrite of that business in some 
other company ? A. Yes, sir, there was. 

Q. In your conversation with Mr. Hart? 

A. Yes, sir. 

Q. What was that? 

A. I told him that we planned on rewriting this 
business in the Mid-States Insurance Company. Mr. 
Lotz at the time of the first conversation was still 
in Chicago, I believe. 

Q. Did yon talk to Mr. Lotz at all? 

A. I ealled Mr. Lotz in Chicago and told him 
IT had been [310] discussing with Mr. Russell and 
Mr. Shay, I believe also Mr. Bond of the Public 
Service Insurance Company, and that we could pick 
up a large block of business on a rewrite basis, 
and I asked Mr. Lotz to contact the officials of 
Mid-States Insurance Company while he was there 
and advise them of what we intended to do. 

Q@. And were you continuing your efforts to 
make collections on the Lotz account during this 
period ? A. Yes, sir. 

Q. And had not been successful? 
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A. Well, there were collections made, but not 
substantial. 

Q. Then what next occurred in the course of 
events with respect to Mr. Hart? 

A. Well, I believe on August 20—well, before 
August 20—on August the 18th or 17th, there- 
abouts, we had a teletype message from Mr. Hart 
stating that—to make reservations for he and Mr. 
Feller in Oakland for the following Monday, which 
we did, and confirm the reservations by teletype. 

Myr. Hart arrived, I believe, on Monday, the 20th 


of August, 1951. 


Did you meet with them after they arrived? 
Yes, sir, I did. 

Where did you first see them? 

I believe I first met them in Mr. Lotz’ office. 
And you remember the date? [311] 

On the same day they arrived. 

The 20th? 

The 20th I believe was the date. 

And what did they do there that day? 

Well, they first, approximately the first thing 
they did was to ask for a tape on the amounts that 
we owed, and the amounts we had receivable. 

Q. What do you mean by ‘‘tape’’? 

A. Well, from our bookkeeping department, the 
balances, to run from our records what the bal- 
ances were. 

Q. Tabulation? A. A tabulation. 

Q. Was that provided for them? 

A. Yes, sir, those figures were provided. In ad- 
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dition to that information, they also asked for list- 
ing of business owed by sub-agents to Mr. Lotz for 
the American Fidelity and Casualty Company. This 
information, I believe it took our girls two or three 
days to work up, and I don’t believe we ever gave 
that particular information to Mr. Hart. 

Q. Did you give them any figures regarding the 
affairs or financial condition of Mr. Lotz’ office? 

A. We gave them the figures that they asked for. 

Q. That is what? 

A. Receivables and payables. 

@. Would that include the balances due them 
and the Mid-States [312] Insurance Company? 

A. That included all balances. 

@. And were those figures substantially different 
than the ones you reported to them in New York? 

A. I think they were approximately the same. 

Q. Now, what was occurring at this time when 
they were here with respect to the Public Service 
rewrite transaction ? 

A. Well, we were in the process of consummat- 
ing the arrangement with the Puble Service, I be- 
lieve, on August 20. On the night of August 20 Mr. 
Lotz and myself met with Mr. Russell and Mr. 
Shay of Public Service in Mr. Lotz’ office and exe- 
cuted a commission agreement payable to Russell 
and Bond who were underwriting managers and 
attorneys in fact of the Public Service Insurance 
Company. 

Q. What was the arrangement with respect to 
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receiving unearned—the unearned premium on 


any 

Mr. Bronson: Is that part of the written agree- 
ment? 

Mr. Garrison: Q. Did you have a written agree- 
ment with Russell and Bond regarding the payment 
by them of the unearned premium? 

A. We had a written agreement with Public 
Service that covered only the commission and the 
fee that was to be paid to Russell and Bond as a 
commission and as a service fee for handling the 
business. I don’t believe there is anything further. 

Q. Do you know where that agreement is? 

A. Well, the last time I saw it it was in Mr. 
Lotz’ office. 

Q. I see. And it provided for a commission to 
the managers of Public Service. 


A. Provided for 25 per cent commission to Rus- 


sell and Bond. It further provided for a 10 per 
| cent service fee. 


i 
; 
i 


l 


| 
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Q. Who was to pay that? A. Mr. Lotz. 
Q. And did you have conversations, any conver- 
sations with Mr. Hart during these times regard- 


ing this Public Service deal? 


A. Yes, sir, we did. In fact, we told Mr. Hart 


/ what we were having to pay for the business, and 


he said he thought it was all right if it was good 
business, we would make money on it. Prior to the 
time we completed the agreement, during the day 
of the 20th, Mr. Hart asked us to call Public 
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Service to be sure that we were going to take over 
that block of business. 

Q@. And did you eall them? 

A. Yes, sir, we did. 

Q. And confirmed the fact that they would go 
ahead with it? A. Yes. 

Q. How long did Mr. Hart and Mr. Feller re- 
main in Oakland on that trip? 

A. Two or three days, I believe, was the extent 
of their visit. 

Q. Did Mv. Lotz return while they were still 
here? [314] 

A. Yes, sir, I believe he was present. Yes, sir, 
he was present. 

Q. Was he present when these conversations 
occurred that we just have been talking about? 

A. He was present at the conversation when we 
called Public Service, he was present when we ad- 
vised Mr. Hart of the commission arrangement with 
Public Service, yes, sir. 

Q@. What was the total amount of money in- 
volved in that Public Service rewrite ? 

A. Well, the gross amount that was, I think it 
was around $150,000, I am not positive of the figure. 
I believe the net premiums that we received on the 
transactions amounted to approximately $100,000. 

Q. In other words, you received about $100,000 
from the Public Service Company? 

A. About that. It might be in excess of that. 

Q. And that represented the unearned premium 
reserve, so-called ? 
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A. Well, that represented the—that represented 


~25—or 75 per cent of the premiums written, the 


eross premium written. 

Q. That was figured on the basis of the re- 
mainder, remaining period the policies had to run? 

Mr. Bronson: I can’t quite hear that. Will you 
repeat it? 

Mr. Garrison: Q. Was that figured on the basis 
of the remaining period that the policies had to 
run? [315] 

A. We wrote short-term policies on the pro rata 
unexpired term of the Public Service policy, full 
premium of our policy. 

Q. In other words, can you explain that to the 
Court how that was accomplished ? 

A. Well, ordinarily the policies are written on 
an annual basis or semi-annual, or longer terms, 
and these policies were written for shorter terms, 
on an average, than the annual policy. The Public 
Service had eancelled their policies, and they still 
had a time to run before normal expiration, and 
our policy took effect as of the date of their can- 
cellation and continued until the normal expiration 
pe Public Service. 

Q. Was there anything said in any of the con- 
versation with Mr. Hart regarding allowing the 
Public Service officials to know what Mr. Hart’s 
connection with them was? 

A. Yes, there was. Mr. Hart said he did not wish 
Public officials to be informed of his knowledge of 
the matter. 
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Q@. Were they informed? 

A. They were informed—they were aware of it, 
yes, Sir. 

Mr. Bronson: JI didn’t catch that answer. 

The Witness: I said: Yes, sir, they were in- 
formed and aware of it. 

Mr. Bronson: I didn’t hear the question, some 
kind of a siren going out here. 

Mr. Garrison: I asked him 

Mr. Bronson: Might be an ambulance. [316] 

The Court: Pardon me, let the reporter read the 


question. 
(Record read.) 

Mr. Bronson: I didn’t hear the answer or the 
question. I hate to interrupt agai 

(Record read.) 

Mr. Garrison: Q. Now, when did you complete 
the Public Service transaction so far as your ar- 
rangement with them? 

A. Why, I think it was consummated on Au- 
gust 20; the mechanics of their cancellation and 
rewrite, J think, commenced during the latter week 
of August or the early week of September. 

@. And did the Public Service or their man- 
agers, Russell and Bond, undertake the rewriting— 
the writing of the new policies? 

A. Yes, sir, that was part of the agreement that 
they were to handle the mechanics of the issuance 
of the new policies. 

Q. In Mid-States? A. In Mid-States. 
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Q. And that was what their fee was paid for, 
the manual typing? 

A. That was the 10 per cent fee. 

Q. So that did you provide them with Mid- 
States policies? A. Yes, sir. 

Q. And the cancellation notices? 

A. Well, their policies carry their own cancella- 
tion notices. 

Q. And Mr. Hart and Mr. Feller were still in 
Oakland at this [317] time on the 20th? 

A. They were still in Oakland on the 20th, in 
Oakland, yes, sir. 

@. And did you see them every day while they 
were here? A. Yes, sir. 

@. Now, was there any conversation with Mr. 
Hart regarding this May balance that you say you 
were trying to collect and not succeeding? 

A. Yes, sir, there was. 

Q. And what was said about that? 

A. We gave Mr. Hart, while he was here, the 


—~6©20th or 21st, a check, I believe, for $20,000 from 


| 


Mr. Lotz’ trustee account. And also while Mr. Hart 
and Mr. Feller were here we attempted to obtain 
a loan in the amount of $50,000. 

@. From whom? 

A. Well, we attempted to obtain the loan, I be- 


lieve, from the Central Bank in Oakland, and also 


from a party that Mr. William Mead—now, I don’t 
know whether he actually contacted that party or 


not, but I know Mr. Hart and My. Feller did at- 


tempt to make arrangements through the Central 
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Bank, and then Mr. Hart, I believe, failed to ac- 
ecomplish that loan. 

Q. That was the loan to be made to Mr. Lotz by 
the bank? 

A. Yes, sir, and based on Mr. Lotz guaranteed 
commissions with American Plan. 

Q. In other words, Mr. Hart wasn’t personally 
trying to [318] borrow any money? 

A. No, it was on behalf of Mr. Lotz. Mr. Hart 
at that time agreed, or stated that he would advance 
from the American Plan corporation monies $50,000 
in order that the balances due could be paid to the 
company. He stated that the company had no knowl- 
edge—the company itself had no knowledge what 
was going on, and he wanted to actually keep our 
account from being delinquent. 

@. And how was that—did he make that loan? 

A. I don’t know whether he made it actually 
or not. 

Q. Well 

A. IT don’t know what mechanics would be neces- 
sary for him to go through to do it. 

Q. Did you show on your books a credit of that 
May balance? 


A. J don’t believe we did, no, sir. 

Q. But that was the conversation regarding it? 
A. Yes, sir. 

@. He said he would make the loan? 

A. Yes, sir. 

Q. 


Now, up to this time had you discussed the 
matter with the Mid-States Insurance Company ? 


' said that he would. Now, 
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A. This is August the 20th you are talking 
about ? 

Q. Yes. A. No, sir. 

Q. When did you first discuss the matter with 
the Mid-States [319] Insurance Company ? 

A. This is the matter of the rewrite, Public 
Service ? 

Q. Yes, talking about Puble Service now. 

A. Well, the first time I talked to Mid-States, 
I believe, was in September or October, I am not 
definite, but I know Mr. Hatfield was, during that 
time, trying to contact Mr. Lotz to ask him about 
the business. I am not very definite when I first 
talked to him at all. 

@. Isee. Then T assume you cannot say of your 
own knowledge whether Mr. Lotz did when he was 
in Chicago? 

A. The only thing T can say is that Mr. Lotz 


Q. Do you know whether he said that he did 
when he got hack? A. Iam not sure. 
Q. Well then, at any rate the Russell and Bond 


agency undertook this writing of this block of 


business, did they? (NWPMiess sir, 

Q. And what was done with either the policies 
or the face sheet of the policies, or the bordereau, 
so-called ? 

A. Well, there was no bordereau involved, it 
was Individual policies. 

Q. What did you do with the policies? 

A. Well, the policies were—the Public Service 
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Company issued the notice of cancellation, and at 
the same time they typed the new Mid-States policy 
for the unexpired term. We [320] attached a no- 
tice to the Mid-States policy stating that it replaced 
the policy that was being cancelled by Public Serv- 
ice, to be sent to the assured advising them there 
was no change in their coverage, and this policy 
replaced their previous Public Service policy. And 
those were sent out—handled in the normal course 
of business. 

®@. And wasn’t there some communication or 
some document sent to Mid-States? 

A. Oh, we sent them the regular daily report, 
yes, sir. 

Q. Yes. And you recall when they were first 
sent ? 

A. Well, we sent the daily reports as we re- 
ceived those from the Publie Service. They came in 
—there were quite a few girls working on the proj- 
eet. Public Service had, I think, practically their 
entire staff, and als owe, I think, used some of our 
girls on it also. 

Q. Now, were you writing any business in the 
American Fidelity and Casualty during this period ? 

A. No, sir, I don’t believe we were. 

Q. And where had you received the twenty— 
from what source had you received the $20,000 you 
paid Mr. Hart for American Plan on the 20th? 

A. Well, that was monies that we had collected 
from our regular accounts receivable. 

@. And do you know whether that came from 
agents writing business in the American Fidelity or 
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agents writing business in [3821] the Mid-States or 
other companies ? 

A. Well, I don’t know that, they came from 
agents writing for both companies, I am sure of 
that, but what the premiums were for, I am not 
sure. 

Q. Now, when did Mr. Hart and Mr. Feller 
leave Oakland? 

A. They left, I believe, on the 22nd of August. 

@. And did you have conversations with them 
regarding some contracts that were signed by you 
and Mr. Lotz? 

A. Yes, sir, we did on the day, on the day they 
left Oakland. 

Q. And where did those conversations occur? 

A. In the Central Bank of Oakland in Mr. Earl 
Smith’s office. 

Q. And on what day was that? 

A. It was the day they left; I believe it was the 
22nd of August. 

Q. What time of the day? 

A. It was early in the morning. 

@. What was the conversation? 

A. Well, they had executed some agreements for 
Mr. Lotz and I had to sign, and we went over to 
the bank and signed them. 

How many? 

I believe we signed only one agreement. 
I beg your pardon? 

Only one agreement, I believe. 

Did you sign it? 


Orore 
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A. I signed an agreement, yes, sir. [322] 

Q. I show you an agreement dated August 22 
signed by American Plan Corporation, Mark M. 
Hart, President—correction. American Fidelity and 
Casualty Company, Inc., by the American Plan 
Corporation, Inc., Mark M. Hart, President, and 
Joe Lotz, and then below it says: 

“Agreed: Ralph L. Smead.” 

Is that the document that you refer to? 

A. Yes, sir. 

Mr. Garrison: I think I should read the docu- 
ment, Your Honor. 

“Memorandum of Agreement between American 
Fidelity and Casualty Company, Inc. (hereinafter 
ealled the Company), The American Plan Corpor- 
ation (hereinafter called the Manager) and Joseph 
Lotz, (hereinafter called Lotz) dated August 22, 
1951. 

‘‘In consideration of the promises herein con- 
tained and other good and valuable consideration, 
it is understood among the Company, the Manager 
and Lotz as follows: 

“1. Lotz as a former agent of the Company has 
eollected or has in the course of collection premiums 
on behalf of the Company amounting to approxi- 
mately $240,000 (as evidenced by accounts current 
compiled and to be compiled by the Manager) which 
have not been remitted to the Company or the Man- 
ager. [3823] 

‘9. Lotz is also obligated to pay to the Company 
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a sum approximating $7,000 in connection with a 
reinsurance transaction. 

“3. Lotz agrees that all the monies referred to 
in paragraphs 1 and 2 will be paid to the Company 
on or before September 15, 1951, and Lotz agrees 
that payments on account of said sums will be made 

by him at intervals as frequent as possible between 
‘tne date of this agreement and September 15, 1951. 

‘4, Commencing immediately all premiums re- 
eeived by Lotz will be deposited directly to the ac- 
eount of the Company at the Central Bank, Oak- 
land, California; Lotz may deduct therefrom a sum 
not to exceed 10 per cent for operating expenses, 
which deductions shall be a charge against Lotz and 
shall likewise be paid to the Company on or before 
September 15, 1951. 

“5. Despite termination of Lotz’ agency agree- 
ment and subject to further instructions of the 

manager, Lotz will 
_ “a, Take all necessary steps to collect premiums 


| 
| 


from sub-agents and assureds and failing to eol- 
lect will effect cancellations in accordance with es- 
tablished practice. [324] 
“b. Supervise and pay losses and loss adjust- 
“ment expenses. 
 “e. Effect collection of salvage and subrogation. 
_ “d. Use his best efforts in every respect to pro- 
| tect the interests of the Company. 

“6. The Manager agrees, termination of the 
agency agreement notwithstanding, to credit Lotz 


monthly with commissions of 20 per cent upon 
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earned premiums as provided in the agency agree- 
ment dated November 7, 1950, but Manager shall 
have the right to withhold payment thereof as an 
offset against monies due from Lotz to the Com- 
pany or monies advanced by the Manager to the 
Company on Lotz’ behalf. This paragraph 6 in no 
wise shall affect provisions of said agency agree- 
ment relating to the withholding of commissions 
earned in excess of said 20 per cent. 

“7, So long as any of the items referred to in 
paragraphs 1 and 2 shall remain outstanding Lotz 
will 

“a. Maintain his Trustee Account at Central 
Bank, Oakland, and not open a trustee account. at 
any other bank or trust company. 

“bh. Not draw from the agency for himself a 
[325] sum in excess of $150 a week and will not in- 
crease the salaries of any employees except with the 
specific consent of the Manager or its representa- 
tive. 

“e, Not draw any sums for travel, entertainment, 
ete., without the specific consent of the Manager or 
its representative. 

“d. Not make any capital expenditures without 
the specific consent of the Manager or its repre- 
sentative. 

“8. The Manager hereby appoints Ralph lL. 
Simead as its representative and Lotz agrees that 
the said representative shall have full authority 
aver the finanees of the Company and in connection 
with the motors referred to herein subject to in- 
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structions of the Manager. It is understood that the 
designation of Smead as representative shall be at 
the pleasure of the Manager and that the Manager 
may terminate such appointment and appoint a sub- 
stitute representative at its discretion which sub- 
stitute shal] have the same authority as the original 
appointee. It is understood that the appointment of 
a representative by the Manager shall cease when 
the items referred to in paragraphs 1 and 2 hereof 
are fully satisfied. 

“9. Lotz agrees that expenses incurred by the 
[326] Manager in connection with the liquidation 
of the items referred to in paragraphs 1 and 2 
hereof and in the operation and implementation of 
this agreement shall be proper charges against 
Lotz. 

‘10. Except as specifically provided herein, it is 
understood that this memorandum of agreement 
shall not be deemed a waiver of any obligations of 
Lotz or rights of the Company or Manager under 
the aforesaid agency agreement of November 27, 
1950, or otherwise. Without any limitation on the 
foregoing, it is agreed that in the event of a de- 
fault by Lotz of any of the provisions of this 
memorandum of agreement, the Company may with- 
out notice exercise its rights under paragraph 4 of 
the aforesaid agency agreement to take over and 
vest in itself Lotz’ records, use and control of ex- 
pirations. 

“11. The parties hereto agree to execute such 
further and other documents as may be necessary 
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to carry out the intentions and objectives of this 
memorandum of agreement.”’ 

Signed, as I have previously indicated, American 
Fidelity and Casualty Co., Inc., Lotz and Smead. 

Mr. Garrison: Ask this be received in evidence. 

The Court: It may be admitted and marked next 
in order. 

The Clerk: Plaintiff’s Exhibit 17 admitted and 
filed in [327] evidence. 

(Whereupon Memorandum of Agreement re- 
ferred to above was received in evidence and 
marked Plaintiff’s Exhibit No. 17.) 

Mr. Garrison: Q. Was this document actually 
executed on the 22nd? 

A. As far as I know, yes, sir. 

Q. It bears the date at the top, dated the 22nd, 
but it does not show that that was the date of the 
execution. But that is your recollection, is it? 

A. Well, that is the date that, as I recall the 
date we signed it was the same date that Mr. Hart 
and Mr. Feller departed from Oakland. 

Mr. Garrison: You wish to take the adjourn- 
ment now? 

The Court: You asked for it. 

(Whereupon this cause was adjourned until 
10:00 a.m. Thursday, May 6, 1954.) [328] 

The Clerk: Mid-States Insurance Company, 
Plaintiff, and Anglo Bank versus American Fidel- 
ity and Casualty Company, further trial. 

Mr. Garrison: Ready for the plaintiff. 

Mr. McCallum: Ready. 


| draft 
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Mr. Tiedeman: Your Honor, at this time, before 
the witness takes the stand, I would like to ask, on 
behalf of Defendant Lotz, for your leave to amend 
the remaining counterclaim in the answer of De- 
fendant Lotz. It seems that Your Honor—Your 
Honor will remember that both counterclaims and 
the answer were demurred to and demurrer was 
sustained as to the first counterclaim. 

The second counterclaim, as it stands, is left 
sort of dangling in the air, because as it was drafted 
the facts of the first counterclaim I incorporated 
into the second counterclaim, at least by reference, 
and in order to make any legal significance out of 
it I feel it should be amended to contain the facts, 
or at least some of the facts in the first counter- 
claim. 

Mr. Bronson: We have no objection. 

Mr. Garrison: I am not sure that I understand 


_ exactly what counsel has in mind. I certainly have 
no objection to any reasonable statement by Mr. 
_ Lotz in a counterclaim, but I [830] don’t know now 
what you actually propose. 


Mr. Tiedeman: Well, may I do this, Your Honor, 


The Court: Have you your amendment now? 

Mr. Tiedeman: No, we want to ask your permis- 
sion before we present it. 

The Court: Counsel wants to know what it is. 

Mr. Tiedeman: That is just what I was going 


to suggest. We will prepare it and submit it to you 


tomorrow. 
The Court: Very well. 
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Mr. Garrison: With the understanding that, of 
course, not having seen it we can’t agree at this 
time that it states a cause of action, because that 
was the issue we had before which Your Honor 
ruled upon. 

The Court: Very well. 

Mr. McCallum: Your Honor, my associate, Na- 
than Berke, has been called to Washington, and 
he asked me to advise Your Honor why he is not 
present and asked for your permission. 

The Court: Was he associated with you? 

Mr. McCallum: Yes, Your Honor. 

The Court: How will you be able to get along 
without him? 

Mr. McCallum: Since he hasn’t said a word 

The Court: Very well, let us proceed. 

Mr. Garrison: Your Honor, I had one question 
I wished to ask Mr. Hatfield in connection with 
some testimony he gave [331] before, if I could put 
him on just briefly out of order. 

The Court: Very well. 

Mr. Garrison: Mr. Hatfield, please. 

The Clerk: Gerald A. Hatfield to the stand, 
heretofore sworn. 


GERALD A. HATFIELD 
was recalled as a witness for the plaintiff herein, 
having been previously duly sworn to tell the truth, 
the whole truth and nothing but the truth, testified 
further as hereinafter indicated: 


Redirect Examination—(Continued) 
Mr. Garrison: Q. Mr. Hatfield, you started to 
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give us the other day the amount of premium, 
amount of commissions that had been paid Mr. 
Lotz by the Mid-States Insurance Company, and 
you started to total them up, and it looked like it 
was going to take too long, didn’t want to take the 
time of the Court, and ask you if you have totalled 
up those amounts? A. Yes, sir. 

Q. Have you those totals? A. Yes, sit. 

Q. Will you tell us what commissions were paid 
to Mr. Lotz by the Mid-States Insurance Company ? 

A. Yes, sir, you want the total by years, is that 
correct ? 

Q. Yes. [332] 

Q. In the year 1947, which was the beginning 
year, his commissions were actually a minus figure 
of $271.00. 

The year 1948 he earned commissions of $24,- 

117.00. 

The year 1949, $48,862.00. 

The year 1950, $70,685.00. 

The year 1951, $31,704.00. 

_ Q. Those are actual payments? 

|} A. No, not in the year 1951. The actual pay- 
ments in the year 1951 were $27,806.00. In 1952— 
this is not a payment—this is a credit to his ac- 
count, $35,495.00. The year 1953, $7,088.00. I didn’t 
| total them up, sir. 

Q. Excepting the year 52 and ’3, they were ac- 
tual cash payments? A. Yes, sir. 

Mr. Garrison: That is all. Any cross examina- 

tion? 
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Mr. Bronson: No. 
Mr. Garrison: Step down. Thank you. 
(Witness excused.) 
Mr. Garrison: Mr. Smead, please. 
The Clerk: Ralph L. Smead to the stand, here- 
tofore sworn. 


RALPH L. SMEAD 
was recalled as an adverse witness for the plaintiff 
herein, having been previously duly sworn to tell 
the truth, the whole truth and nothing but the truth, 
testified further as follows: [333] 


Direct Examination —(Continued) 

Mr. Garrison: Q. You testified yesterday, I be- 
lieve, Mr. Smead, that the commission contract that 
was entered into with the public service company 
was executed on August 20? A. Yes, sir. 

Q. What time of the day or night? 

A. I believe it was actually signed at night. 

@. And was Mr. Hart and Mr. Feller in the city 
of Oakland at that time? A. Yes, sir. 


@. Was that contract shown to them? 

A. I am not positive whether it was or not. 
@. Was it discussed with them? 

A. Yes, sir. 

@. Was the terms of it discussed? 

A. Yes, sir. 

Q. 


Now, at the time you met Mr. Hart and Mr. 
Feller at the Central Bank, you testified, I believe, 
than an envelope was handed to you as they were 


American Fidelity and Casualty Co., et al. 460 


(Testimony of Ralph L. Smead.) 
leaving and that after they left you opened it and 
read it? A That is true, yes, sir. 

Q. I show you a letter dated August 17, headed 
the American Plan Corporation, addressed to Mr. 
Ralph L. Smead, and ask if you can identify that. 

A. Yes, sir, this is the letter that I was handed 
in the [334] sealed envelope. 

Q. By Mr. Hart? 

A. I believe it was by Mr. Feller. 

Q. In Mr. Hart’s presence? A. Yes, sir. 

Mr. Garrison: Ask this be received as plaintiff’s 

exhibit next in order. 

The Court: It may be admitted and marked. 

The Clerk: Plaintiff’s Exhibit 18 filed, admitted 
and filed in evidence. 

(Whereupon Letter addressed to Mr. Ralph 
L. Smead, dated August 17, was admitted into 
evidence and marked Plaintiff’s Exhibit 
No. 18.) 
_ Mtv. Garrison: J will read the letter for the ree- 
ord, if the Court please: 
“The American Plan Corporation, 44 Wall Street, 
New York, N. Y. 
me Aneucitl?, 1951. 
“Mr. Ralph L. Smead, 315 Fourteenth Street, 
Oakland, California. 
‘Dear Mr. Smead: 
_ “Under even date memorandum of agreement has 
been executed by Joseph Lotz which in part stip- 
-ulates that you will serve as the representative of 


| American Plan [335] Corporation with respect to 
| 


| 


| 
i 
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the ultimate liquidation of all monies referred to 
in paragraphs 1 and 2 in said agreement. 

“As the representative of this corporation, you 
have full authority to deposit to the account of The 
Ameriean Fidelity and Casualty Company at the 
Central Bank in Oakland all monies received by 
Lotz. after taking into consideration the deduction 
prescribed in said agreement. You are to have full 
and supreme authority regarding financial affairs of 
Joseph Lotz. subject to instructions that may be 
transmitted to vou from time to time by The Amer- 
ican Plan Corporation, and in the event that you 
are prevented from performing your responsibility 
in any respect it will be your duty to notify imme- 
diately The American Plan Corporation. 

“Tn consideration of the proper performance of 
your duties as representative and in the event the 
items referred to in paragraphs 1 and 2 of said 
agreement are completely liquidated by September 
15. 1951. rou are to receive a fee from us in the 
sum of $1.000.00. 

“Yours very truly, Mark M. Hart, President” 

@. And now, at this time, as I understand it, 
you were in the employ of Mr. Lotz? [336] 

A. Yes, sir. 

Q. And the items 1 and 2 of the contract re- 
ferred to herein are the balances due American Fi- 
delity and Casualty Company, are they not? 

A. Yes, sir. 

Q. What did you do after you opened that en- 
velope and read this letter? 
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A. Well, I was very surprised of this offer, there 
had been no previous discussion of it. I talked with 
Mr. Earl Smith. Vice President of the Central 
Bank about it. He had a copy of the other agree- 
ment that was executed. and he advised me—— 

Q. No, you wouldn't be permitted to say what 
he said to you. You did have a conversation with 
him ¢ A. Yes, sir. 

Q. And then what did you do after that con- 
versation ? 

A. Well, the night. I believe it was the 22nd, I 
called Mr. Hart in Los Angeles and told him that 
it was not necessary to pay me anything for this 
and I didn’t want any part of it. 

Q. What did he sar? 

A. He said all right. 

Q. When did you actually start the re-writing of 
this business that was taken over from the Public 
Service Company and placed in the Mid-States In- 
surance Company ? 

A. Well, the actual work began, I believe, the 
jast week of August or the first week of September, 
1951. [337] 

Q. And Mr. Hart and Mr. Feller had in the 
meantime left Oakland and returned to New York, 
had ther? 

They had left Oakland, ves, sir. 

Did you hear from them shortly after that? 
Yes, I did, from Mr. Hari. 

I beg your pardon? 

From Mr. Hart. 


rere > 
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Q. And in what manner did you have communi- 
eations with him? 

A. By telephone, and also, I believe, by tele- 
type. There were, I know, several telephone calls 
during that period. 

@. And did those telephone calls involve this 
Public Service deal? A. Yes, sir. 

Q. And what was said in those conversations by 
Mr. Hart? 

A. Mr. Hart asked how the re-write of this busi- 
ness was progressing. 

Q. The mechanics of it. 

A. Yes, sir. [838] 

Q. The mechanical work. 

A. And he said he was very anxious to get that 
through, that his balances had to be liquidated. So 
we had originally made an agreement with Public 
Service, or Russell and Bond, for them to do the 
work themselves, but due to the fact that there 
was so much pressure we threw some of our girls 
in to do the work, too, and they did a Jot of over- 
time work on the rewrites. 

Q. What do you mean by “pressure’’? 

A. Well, he was demanding his money and they 
wanted to clear it up by the 15th. 

Q. Clear it up by the 15th of what month? 

A. Of September, 1951. 

Q. You mean this was the end of August? 

A. Yes, sir, during the last two weeks of Au- 


Q. Did you receive any instructions from anyone 


ee 
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in the American Plan Corporation or American 
Fidelity from New York regarding having the bank 
make automatic transfers from funds from the 
trustee account to the American Fidelity account? 

A. Yes, sir, I had the teletype message, I be- 
lieve it was Mr. Will, asking that we arrange with 
the Central Bank to automatically transfer the 
funds from Mr. Lotz’ trustee account to an account 
of the American Fidelity and Casualty Company 
at the bank. 

Q. Was that done? 

A. We did not make those arrangements, no, 
it [339] 

Q. They were not automatically transferred ? 

A. We had to make the transfers ourselves. 

Q. Well, now, at about this time one of the ac- 
counts of Mid-States became due, did it not? 

A. I believe there was an account due Mid- 
States in September, yes, sir. 

@. And do you recall the approximate amount 


of that? 


A. I believe it was approximately $27,000. 
Q. Did you talk with Mr. Hart about that Mid- 


_ States’ account in respect to the payment of it? 


ee Vieswsix, I did. 

®. How did you do that? 

A. By telephone. I advised Mr. Hart the account 
was due. I believe Mr. Lotz also talked to him. And 
that we had to pay Mid-States this $27,000, so he 
agreed to it. He said we better pay it. 

Q. So they were paid that amount? 
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A. Yes, sir, I believe in October. 

Q. That had the effect of keeping their account 
current, then? 

Mr. Bronson: I am sorry, I didn’t hear that. 

A. Yes, sir. 

My. Garrison: J said that had the effect of keep- 
ing Mid-States account current by that payment. 

Mr. Bronson: What was the answer? 

The Court: The answer was, “Yes, sir”. [340] 

Mr. Garrison: @. We were talking a little bit 
about reinsurance through a Bordereau Method and 
rewriting after a flat cancellation. You explained 
the differences, I believe, to the Court, those two 
insurance, types of insurance transactions. I want 
to ask you now in the Bordereau—withdraw that. 

I believe you also said that the first Public Serv- 
ice transaction with the American Fidelity was by 
the use of a Borderean. A. Yes, sir. 

Q. And that simply meant that a statement, a 
so-called Bordereau, were furnished the American 
Fidelity, setting forth the reinsurance arrange- 
ments ? A. Yes, sir. 

Q. And that, of course, involved knowledge on 
the part of American Fidelity and Casualty Com- 
pany that they were reinsuring that business in that 
amount ? A. Yes, sir. 

Q. Now, distinguish for me, if you will, the flat 
cancellation and rewrite technique insofar as notice 
to the company assuming the lability is concerned. 

A. Well, are you talking, Mr. Garrison, of flat 
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eancellation or the Public Service rewrite? Well, 
those weren’t flat cancellations. 

Q. Well, they were cancelled? 

A. Caneelled by notice, yes, sir. [341] 

@. Yes, sir. 

A. Under the Bordereau basis, it is an agree- 
ment between the two companies, where one com- 
pany assumes the liability of the other through an 
insurance reinsurance treaty or agreement, and they 
agree to take over the lability as set forth by the 
Borderean. 

Under the cancellation and rewrite it is handled 
more or less as new business and new individual 
policies written on each risk. 

Q. So that if Mr. Lotz, as he did have, had au- 
thority to aceept new business, that business could 
be accepted without any notice to the Mid-States 
Insurance Company at all? 

A. Well, of course we had to give them our daily 
reports. 

Q. Well, up until the time they received the 
daily reports? A. That is true, yes, sir. 

Q. And as a matter of fact in this case you 
didn’t give the Mid-States Insurance Company any 
notice of this business excepting through the daily 
reports? A. That is true. 

Q. No letter and no telegram was sent to them 

giving them this notice? 

A. Not to my knowledge. 

Q. The first thing, so far as you know, they 

knew anything about it was when they got this 
| 


b 
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bunch of six or eight hundred dailies that Mr. 
Hatfield testified to? [342] 

A. Well, we sent the dailies through on that as 
they were completed, whatever bunches that might 
have been. 

Q. In other words, that work was being done, as 
you say, over at Public Service office and then they 
delivered it to you and then they were mailed on? 

A. Yes, sir. 

@. And it is your testimony, I believe, in the 
previous case, that you mailed those to Los Angeles 
and then they were ultimately sent on to Chicago? 

A. Well, I beheve we did send those to Los 
Angeles, which was our normal procedure. 

@. Well, now, as I understand your testimony, 
Mr. Smead, when you went to New York to this 
meeting you owed approximately $280,000 to dif- 
ferent companies? 

A. Yes, sir, approximately that amount. 

@. And you only had $75,000 accounts receiv- 
able? A. Yes, sir. 

@. And that was all discussed in this room, in 
Mr. Hart’s office ? A. Yes, sir. 

Q. I believe you said that a plan was developed 
there to get another company to take business and 
use those premiums to pay off these balances? 

A. That was the Mid-States Insurance Com- 
pany, yes, si. 

Q. And of this $280,000 that was owed, $240,000 
of it was [3843] owed to Mr. Hart? 

iN. Yes ment 
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Q. Thirty was owed to Mid-States? 

A. Those are approximate figures. 

Q@. I understand, round figures, and ten thou- 
sand to miscellaneous companies ? 

A. Yes, sir. 

Q@. And then pursuant to that Mr. Lotz went 
out to Chicago to discuss with them regarding more 
business, is that what he did? 

A. That was his purpose of going to Chicago, 
yes, sir. 

Q. He already had a contract with Mid-States? 

A. Yes, sir. 

Q. But what had you, what had been the rela- 
tionship with Mid-States just prior to this time? 

A. Well, we had been producing very little busi- 
ness for that company. 

Q. You had switched your 

A. Account to American Plan. 

@. —to American Fidelity, not entirely, I 
take it? A. Not entirely, no, sir. 

@. But for practical purposes? 

A. Yes, sir. 

Q. Well, it was necessary, was it, that the re- 
Jationship be re-established in order that they would 
accept an increased volume? [344] 

A. I believe that was it, and also Mr. Lotz 
thought he could get, possibly, a better contract 
with Mid-States. 

Q. And the meetings adjourned on that note, did 
they, that that was the way in which the account 
of American Fidelity was to be paid? 
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A. Yes, sir. 

Mr. Bronson: That’s a conclusion of the witness, 
what he knows. 

Mr. Garrison: Q. Well, now, let us see what 
actually happened, Mr. Smead, when you got back. 
Do you know, after your return, when you received 
a call from Mr. Hart or a teletype from Mr. Hart 
regarding collection ? 

A. After my return? 

Q. Yes, sir. 

A. J think it was the first day I was back. 

Q. How did you receive that? 

A. I think—well, I am sure I had both teletype 
and telephone conversations with Mr. Hart’s office. 

Q. I am going to show you a copy of the tele- 
type, and it will appear on page 4, the middle of 
the page, and ask if you recall that teletype as 
being one you sent to Mr. Hart? 

A. Which one is that? 

@. The one in the middle of the page. 

A. August 15. Yes, sir. 

@. Yes, that teletype reads: [345] 

‘‘Mark Hart, August 15.” 

When had you returned from New York? 

A. I believe T arrived in Oakland on the 14th. 

Q. “Mark Hart, August 15, ’51. 

‘Cannot Give You Decent Deposit Until Thurs- 
day A.M. Working To Collect All I Possibly Can 
And Will Make Daily Deposits To A F And C 
Account Is This Satisfactory. Will Wait Reply 

Ralph Smead” 
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Was that sent in response to a telephone call? 

A. I am not positive, no. 

Mr. Bronson: Whether it was or not, can’t we 
have just a moment so we are together on this? 

Mr. Garrison: Q. And did you receive numer- 
ous and frequent teletypes from him thereafter re- 
garding collections and deposits? 

A. From his office, yes, sir. 

@. And did these teletype messages, and phone 
calls occur almost daily? A. Yes, sir. 

@. Calling your attention to page 6, I ask you 
if you sent a teletype dated 8-30 to Mr. Mark Hart, 
reading: 

“Have You Received Deposit Slip Covering Com- 
mission Check In The Amount Of $4304.30 From 
Central Bank And Dated 8-14.” [346] 

“Answer: Yes We Have.” 

Did you see that one? 

A. Yes, sir, I am reading it. 

Q. Did you send that teletype? 

A. Yes, sir. 

Q@. And following that there appears to be a 
teletype to you reading: 

“What About $30,000 Deposited 8-29 

Min Okay 

Min” 

Then it says: 

“Hope To Have Clearance On That For Deposit 
Your Account This Afternoon Or Tomorrow. Will 
_ Advise.”’ 

A. Yes, sir. 
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Q. Were those teletypes sent on August 30? 

ieee NCS, Sil": 

Mr. Schimberg: That is the 29th, isn’t it? 

Mr. Garrison: No, that is the date of the de- 
posit, the day before. 

Mr. Schimberg: I beg your pardon. 

Mr. Garrison: Q. Following there is a teletype 
message reading: 

“How About Funds Of $1450. Which You Re- 
ceived Last Friday. Also Has Check Of $380,000 
Actually Been Deposited At Bank AFC Account.” 

Was that teletype sent to you? 

Yes, sir. 

And did you answer that teletype? 

Yes, sir. 

And will you read the answer? 

“Answer To Both Questions Checks Are All 
Payable To Mid-States Insurance Company Await- 
ing Authorization Required To Deposit We Are 
Advised By That Company That Authorization Has 
Been Forwarded To Us That Is The Only Hold 
Up But Has Been Definitely Cleared After Your 
Telephone Conversation Yesterday With Smith 
Everything Is Much Better” 

Q. Now, did you talk to Mr. Hart about his 
telephone call to Mr. Smith? 

A. I don’t recall it. 

Q. Now, what checks are you talking about here 
made payable to Mid-States? 

A. Public Service. 

Q. By the way, I believe there was a change in 
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the method of drafting those checks, wasn’t there, 
after the first one was drawn ? 

A. By Public Service? 

Q. Yes. 

A. I don’t recall whether it was after the first 
one or not. I don’t believe it was the first check, but 
I recall that there [848] was a large check for 
some $67,000, I believe it was, that was drawn pay- 
able to Joe Lotz. The check was deposited by Mr. 
Lotz and a stop-payment was issued by Public 
Service. The check was re-issued payable to Mid- 
States Insurance Company. 

@. And were all the checks thereafter made pay- 
able to Mid-States Insurance Company ? 

A. Yes, sir. 

Q. ‘Those are the checks that were endorsed Joe 
Lotz and deposited that were involved in the Hhti- 
gation against the bank? Am Yes, sir. 

@. Now, you say in your teletype here in re- 
sponse to the previous one: ‘‘Answer To Both 
Questions”’, that is the “both questions” appearing 

'in the teletype just above. Would you read the 

following message that appears on that page? 

A. “Understood Public Service Checks Were To 

| Be Made Payable To Lotz. Has This Procedure 

! Been Changed. First Check Payable To Mid-States 
However This Has Been Changed And If We Do 
Not Receive Authorization Right Away From Them 
We Can Have Re-Issned.” 

Q. Now, what checks were you talking about 
there? A. Public Service. 
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Q. And who was that teletype from? 

A. Well, this is from the American Plan office 
in New York. 

Q. Who did, you had the conversation as ini- 
tiated with Mark [349] Hart, wasn’t it? 

A. Yes, sir, it appears to be. 

Q. He started the teletype exchange on the 30th 
of August? A. Yesusit: 

Q. And this is part of that series of exchanges? 

A. Apparently, it appears to be the same date. 

@. Yes. Do you know how Mr. Hart understood 
that the Public Service checks were to be made pay- 
able to Mr. Lotz, had you told him that? 

A. I can’t recall it definitely. 

@. At any rate the first one was made payable 
to Lotz, and then Public Service changed their 
mind and made it payable to Mid-States? 

A. I don’t recall whether the first one was made 
payable to Lotz or not. 

@. Well, I mean the one, larger one. 

A. I definitely recall that. 

@. I call your attention to the next teletype 
which appears the followmg day, August 30, and 
ask if you received the one appearing at the top 
of the page for that date? 

A. That is August 31, is it, Mr. Garrison? 

Q. August 31. A. Yes, sir. 

Q. It reads: “Has Check For $30,000 Been De- 
posited In AFC Account As Yet.’’ [350] 

What check was that? 

A. Well, during the telephone conversations, 
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during this immediate period I had advised Mr. 
Hart that we were expecting approximately that 
amount from Public Service and as soon as we had 
received it, we would make a payment to him. 

Q. Then in the next message it says that you 
were out and cannot be reached. I won’t read this, 
the intermediate messages, Mr. Bronson, if it is all 
right. 

And then on the same date, American Plan, 8-31, 
to, apparently your office: “Have You Heard From 
Mr. Lotz Or Mr. Smead Yet” 

And your office replies: 

‘“We Are Try To Get In Touch With Them Now 
Will Advise You Immediately” 

And then the New York Party says: 

“Too Late But Please Have Them Call Anyway” 

You recall those teletypes? 

A. I don’t believe that I was in the office at that 
time, but I have read those teletypes. 

Q. Did you see them after you came back to the 

office ? Ae Yes, sir: 
Q. Then on page 8 I notice a teletype from you 
to Mark Hart dated September 4: 
| ‘Deposited $6480. Account Of American Fidelity 
And Casualty Co This Date.’’ [351] 

Did you send that one? A. Yes, sir. 

Q. Was it your practice to report to Mr. Hart 
every deposit made? 

A. We were required to do that, yes, sir. 

Q. And where had this $6480.00 come from? 
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Mr. Bronson: Is that a teletype that you have? 

Mr. Garrison: Yes, it is. You have the originall 

Mr. Bronson: I have the original? I notice it 
isn’t the same type as teletype. 

Mr. Garrison: No, I believe this is the one you 
have the original of or 

A. I do not know, Mr. Garrison. Of course, the 
money was 

Mr. Garrison: Q. Excuse me. 

A. (Continuing ) probably transferred from 
Mr. Lotz’ trustee account, but where the deposit 
originated from, I don’t know. 

Q. If you don’t know, just say so. Were you ac- 
tually depositing from his trustee account funds 
that were received as premiums from other com- 
panies besides Public Service? A. Yes, sir. 

Q. Is it a fact that you were depositing all in- 
come from the Lotz agency during this period to 
the American Fidelity and Casualty Company? 

Mr. Bronson: That is a leading question. [352] 

Mr. Schimberg: Adverse witness. 

Mr. Bronson: I don’t think he is an adverse wit- 
ness. 

Mr. Schimberg: Called as an adverse witness. 

The Court: If he knows he may answer. 

Mr. Bronson: Do they have the privilege of tak- 
ing the witness and directing leading questions to 
him? 

The Court: Leading questions are illegal under 
any circumstances. 

Mr. Garrison: I assumed, this party being an 
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adverse party, a party defendant to the ease, that 
I was permitted to cross examine him and I be 
permitted to indicate my questions. 

The Court: Proceed. 

Mr. Garrison: Q. Is it a fact that all funds 
received by Lotz during this period in his trustee 
account were paid in the American Fidelity and 
Casualty account? 

Mr. Bronson: Same objection. 

The Court: Overruled. If he knows he may an- 
swe. 

A. I know that most all of the funds that were 
received by Lotz during that time were paid to the 
American Fidelity and Casualty Company. How- 
ever, not the entire amount of the funds were. 

Q. I see. Calling your attention to the teletype 
appearing on page 9, in the middle of the page, 
reading: 

“Tomorrow Is Deadline With $190,000 Unpaid” 

The answer: [353] 

“Be Home At Four Oclock Your Time” 

You recall that teletype? 

A. What is the date of that? 

Q. Well, it is a part of a series. 

A. 9-14? 

Q. Begins at the top of the page. This is the 
third message—fourth message down. You see it 
here? A. I was trying to. 

The Court: What is the date? 

The Witness: Appears to be dated American 
Plan NY 9-14. 
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Q. Reads to Ralph Smead from Mark Hart: 

“What Is Amount Deposit Today.” 

“Minute OK Will Not Make Deposit Until 
After Three Oclock Today Have Approx $5000 
Regular And Will Make Transfer From Other 
Funds” 

A. Yes, sir, I recall this message. 

Q. What other funds did you mean when you 
used that expression ? 

A. ‘The “regular” meant funds received for reg- 
ular American Fidelity and Casualty premiums. 
Other funds would be from other companies. 

Q. Public Service or anyone? 

A. Public Service or anyone, yes, sir. 

@. And then the next teletype on the same series 
reads: 

“Tomorrow Is Deadline With $190,000” 

This is the September 14th. I understood you to 
say that [854] you undertook to pay American F%- 
delity off entirely by the 15th of September, is that 


right? A. That’s right, yes, sir. 
@. And this teletype refers to that deadline? 
A. Yes, sir. 
@. And then you recall that teletype coming in? 
A. Yes, sir. 
Q. Now, the next one reads: 


‘‘American Plan New York’’ 

This is apparently a call on the 17th from you to 
Mark Hart. 

“Mr. Hart Will Be Back In About An Hour. 
May I Take A Message”’ 
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“Tell Him J Have Deposited $8303.25 In The 
AFC Account Today And That Mr. Lotz Did Not 
Receive His Telegram Of Saturday Until Today 
Mr. Lotz Is Out Of Town See If There Is Any 
Message From Mr. Hart When He Gets Back” 

And on the 17th, American Plan, New York, to 
Mr. Lotz—no, rather, reverse that, Mr. Lotz to 
American Plan: 

ieMar= Tart In, Please 

“Min Please 

‘“Yes Go Ahead’’ 

And the message is: 

“Mark You Mentioned The Other Day That You 
Were [355] Short A Couple Deposit Slips Which 
Ones Go Ahead” 

And the reply comes back: 

“One For $15,000 One For $7,867.35 And Of 
Course Todays”’ 

Then, apparently, you replied: 

“T Suppose You Received The One For Satur- 
days Deposit’’ 

Mr. Bronson: Todays, isn’t it? 

Mr. Garrison: “I Suppose You Received The 
One For Saturdays Deposit’, today, yes, you are 
right. 

“Ts This The One For $60,800.” 

Apparently there is a typographical change 
there and the 8 has been changed, substituted 5. 

“Go ahead. 

“OK Received. Guess That Will Do It Will 
Send Others Out Right Away”’ 


484 = Alid-States Insurance Company, et al., vs. 


(Testimony of Ralph L. Smead.) 

Q. Was the amount $60,800, or was it some other 
amount in the original teletype? 

A. Well, we made a large deposit to their ac- 
count at approximately this time and it could be 
$60,000 and some odd dollars. 

@. In other words, your best judgment would 
be the figure should be $60,000 rather than $60,800? 

A. Well, I can’t say that that figure should be 
that, but I do recall we did make a large deposit. 

Q. Approximately $60,000? 

A. Sixty thousand dollars and that could well 
be intended to be that. 

@. Where had that money come from? 

A. That money had come from Public Service. 

Q. Now, then, on page 10 it says: 

“American Plan: August commissions credited 
to your account $6,692.00 making net balance due 
us through August 31st $125,138.94, inclusive, of 
our $50,000 loan, but not including expenses related 
to collection. We are considerably disturbed over 
your failure to live up to agreement to lquidate 
our balances by September 15th, particularly since 
American Fidelity auditors will be in October Ist 
for regular annual examination of our affairs as 
previously explained, they have no knowledge of this 
entire situation and we actually loaned you $50,000 
to keep this matter from them so as to avoid drastic 
action on their part. As you can perceive, I am 
unable to hold this after September 30th and there- 
fore, urgently request that you take every necessary 
step to liquidate this balance, if possible, within 
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next five days. We have acted 100% in good faith 
and expect you to do likewise. (This message dic- 
tated go operator and signed by Mark M. Hart.) 
Please reply [857] immediately.” 

You recall that message coming in? 

‘A Yes, sir. 

Q. On page 11, dated September 21, approxi- 
mately 12:30 p.m. 

‘‘American Plan Operator: American Plan, New 
York. Go ahead please. : 

“Joe Lotz Operator: To Mark Hart from Joe 
Lotz and Ralph Smead. In reply to your teletype 
of this morning. Will have approximate deposit 
Monday of $30,000. Working on loan for any bal- 
ance. Will telephone you Monday morning. End or 
go ahead.’ Did you send that teletype? 

A. Yes, sir. 

Q. Now, is that the $30,000 that was referred 
to a few days before in the teletype messages re- 
earding a collection in that amount? 

A. T don’t believe it was, no, sir. 

Q. Is this a second $30,000 collection ? 

A. Well, actually, I don’t believe we made, Mr. 
Garrison, these specific collections. But I would say 
this 1s definitely a second 

@. Deposit? 

A. Deposit that we were working on. 

Q. In other words, you accumulated funds in 
the trustee account, did you, and then paid them 


into the A.F.C. account? [358] A. Yes, sir. 


Q. Well, now, in this period of July, August 
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and September, did you pay Mid-States any money 
at all? 

A. July and August and September ? 

Q. Yes. 

A. I believe we made a small payment to Mid- 
States. 

Q. $2,800? 

A. I believe that is the approximate amount, 
yes, sir. 

Q. And that is all you paid Mid-States Insur- 
ance Company in those three months? 

Mr. Bronson: Well, this is—I again object. I 
don’t concede that this is an adverse witness at all, 
Your Honor, again having Mr. Garrison’s testi- 
mony. 

My. Garrison: This gentleman is a defendant in 
this case, if Your Honor please, and I have ealled 
him as such defendant and I am eross examining 
him and propose to follow the same procedure as 
vou might cross examine any adverse witness. 

The Court: Proceed. 

Mr. Garrison: I have the rule, Federal rule 
here, Mr. Bronson, if you would hke to read it, Mr. 
Schimberg has just advised me, and I will show 
it to you. | 

Mr. Bronson: I think counsel’s position is highly 
technical. I will retreat into that position, Your 
Honor. 

The Court: One comforting thing, the jury is 
absent. [359] 
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Mr. Bronson: J think there is a little rebuke in 
that. 

Mr. Garrison: Q. Now, calling your attention 
to the teletype that was sent September 27, and also 
on page 12, this is a teletype apparently from you 
to Mr. Hart. It says: 

“Can’t get phone circuit to your office. It will 
not be necessary for you to call Smead in Santa 
Moniea,”’ 

That is referring to your brother, I take it? Do 
you find where I read it? A. Yes, sir. 

Q. Is that your brother? 

A. May I read it? 

(Witness reading document.) 

Wes cit 

Q. “Fund of his are being mailed to us today. 
We are making drive to see how much balance can 
be reduced by the first. Joe is working on loan now, 
should have some info today. Do you have any 
further instructions. Ralph Smead” 

“GA”, that means go ahead, does it? 

A. Yes, sir. [860] 

“Will teletype you tomorrow to get up to date 
story. As frankly, am deeply concerned about the 
attitude that will be assumed by the company if 
their auditors uncover the delinquency. Relving 
on you to do your utmost and to keep me posted 
every day by teletype. Hart.’’ 

Q. Did you reply to that teletype? 

A. Yes, sir. 

Q. And on Page 13 there is a teletype: 
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“American Plan Operator: To Ralph Smead 
from Mark Hart. This is our last working day of 
month, must have some definite and positive in- 
formation your intentions or will be obliged to take 
drastic steps immediately. Hope this will be unne- 
eessary. What is the score. Go ahead.” 

Do you recall receiving that one, Page 13? 

A. Yes, sir. 

Q. And the reply from your operator is that you 
are out right now, and then the American Plan 
operator says—maybe I’d better read this: 

‘“Joe Lotz: I am sorry, but Mr. Smead and Mr. 
Lotz are out right now. Will give them the message 
when they return.” 

And the reply comes back: 

“T hink this is a stall and unless I hear [361] 
from Mr. Smead before tomorrow morning, will 
take necessary action including advices to insurance 
department and other local authorities, unless you 
ean find Mr. Smead.”’ 

Do you remember that? 

A. Very definitely, yes, sir. 

Q. Is that one of the teletypes you referred to 
when you referred to the pressure? 

A. Yes, sir. 

Q. Did you reply to that teletype? 

A. Yes, sir, I did. 

Q. Do vou find it there on the same page, bottom 
of the page? 

A. September 28, yes, sir. 

Q. Would vou read that? 
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A. “To Mark Hart from Ralph Smead: Mark, 
first, there is definitely no one stalling here. Mr. 
Lotz and I were at the bank working on loan when 
you called and it is felt that Joan will be consum- 
mated shortly. Tex Smead is arriving here this aft- 
ernoon Via air with his money. We are trying hard 
to take care of you and don’t think it will take 
much longer to clear things up. Go ahead.’’ 

@. Mark Hart replies: 

“Can appreciate you are trying, but you must 
[362] visualize my position. Cannot go along much 
further on promises of loan and of Smead paying 
over his money. There is still a large balance. How- 
ever, we will hold off until we hear from you on 
Monday as to amount of deposit made. Incidentally, 
have you mailed deposit for $15,955.59 ?” 

Do you recall that? 

A. Yes, sir. 

Q@. That teletype. Did you receive a teletype on 
the 16th of October from Mr. Hart appearing on 
Page 14 reading: 

“Company auditors questioning balance. Impera- 
tive that you advise immediately.’’ 

A. Yes, sir. 

Q. You apparently were out and said you would 
be back. 

_ Now, on the 18th of October, I see a teletype, on 
Page 15, at the top of the page from John Firgu- 
son. Do you know who he was—is? 

A. Not of my own personal knowledge, no, sir. 

@. This teletype says: 
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“Hxamining books of American Plan on behalf 
of American Fidelity and Casualty and note sub- 
stantial balance due from your office. Must have im- 
mediate expression as to your intentions. From 
John Hirguson, Auditor.’ 

Is that the only teletype you received from him? 

A. I believe it is. In fact, I believe that is the 
first and only time I have ever heard his name. 

Q. Now, did you receive a teletype on the 19th 
from—I believe it was a telegram—did you receive 
a telegram on the 23rd from Mr. Hart regarding 
balance? You will see the copy of the telegram on 
Page 16. This telegram reads: 

“Ralph Smead, care Joe Lotz, 315 - 14th Street, 
Oakland, California: 

‘“‘Company auditors inform me of their intention 
to come to Oakland next week unless minimum of 
$40,000 is deposited no later than Friday. Mark M. 
ie Maye i 

Did you receive that wire? 

A. Yes, sir. 

Q. Now, on Page 17 there is a teletype dated 
the 23rd of October to Ralph Smead from Mark 
Hart, reading: 

“Company auditor awaiting reply to wire this 
A.M. so as to determine whether or not trip to 
Oakland is necessary this weekend. What can you 
tell me definitely. 

“Mark, we have definite arrangements for loan 
and will also have some additional money for you. 
Do not see any necessity for trip by auditors. Do 
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not think thei trip would bring any faster results. 
I feel confident that the matter will be completely 
[364] cleared up in a very short time, believe me 
we are using all our efforts on this project. So I 
would not advise a trip by your auditors.”’ 
This is the reply: 
“Have complete confidence you and Joe, but en- 
tire situation will pass from my control to Com- 
pany auditor unless substantial deposit apart from 
loan is made by Friday. If you can send us a good 
sized deposit by Friday, I may be able to talk 
auditor ont of going to Oakland and stirring up all 
kinds of trouble. This matter has reached a stage 
where company might take drastic action and of 
course, [ am doing everything within my power 
to avoid same for Joe’s sake.” 
And your reply: 
“We appreciate your part, Mark, and believe 
me we will do our best.”’ 
And it says: 
‘‘According to my calculations, you should be col- 
lecting about $100,000”—— 
Is that the correct figure? It is typed here in? 
A. I see that it is corrected. 
Mr. Bronson: The correction follows it. 
Mr. Garrison: Q. (Reading) 
_ tic month. Anmw@Pright. Correct [365] 
$100,000.’ 
- Did you receive those teletypes? 

A. Yes, sir. 

Q. Now, as I understand it, Mr. Hart had in- 
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structed you not to place any more business with 
the American Fidelity and Casualty Company, had 
he not? A. Yes, sir 

@. And when did he do that? 

A. While we were in New York Mr. Hart said 
definitely that we couldn’t continue business with 
him. 

Q. ‘That was in August? 

A. That was August 18. 

@. You are now at the end of October? 

DNGC Sci, 

Q. These collections have all been made but no 
business had been written for American Fidelity 
and Casualty during that period ? 

A. I would say that during the period of after 
August 20 there were definitely no policies written 
with that Company. 

Q. Now, I call your attention to a teletype on 
Page 18, which is dated October 24, Mr. Ralph 
Smead from Mr. Will. 

‘*Balance due date $66,010.07.” 

Do you see that? 

A. Yes, sir. 

Q. And was that the balance due AFC by that 
time, or [366] approximately ? 

A. Approximately that amount, yes, sir. This 
was October 24. Yes, sir. 

Q. So that the 240 balance you referred to as 
existing in August had now been reduced by this 
method you described to $66,000 ? 

A. Yes, sir. 
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@. And then there is another reference to some 
detail in connection with the bookkeeping, and then: 

“American Plan Operator: To Mr. Ralph Smead 
from Mr. Will.” is the next message following: 

“Balance to date excluding today’s deposit re- 
garding your teletype message is $71,010.07. This, 
of course, includes September commission applica- 
tion and estimated legal and travel expenses in 
connection with trip to your office, but does not in- 
clude return premiums since they are not properly 
includable.”’ 

So that as of that date, we have approximately 
that amount as being agreed between you as the 
balance due, is that correct? 

A. I don’t believe we ever agreed on the five 
thousand legal expenses, but the 

Q. The balance 

A. The balance of premiums is approximately 
right. [367] 

Q. Legal and travel expense represents a charge 
made for Mr. Hart and Mr. Seller coming out here 
that time? A. Yes, sir. 

The Court: We will take a recess. 


(Whereupon a short recess was taken.) 


(Whereupon, following the mid-morning re- 
cess, the witness Ralph L. Smead resumed the 
stand and testified further under direct exam- 
ination by Mr. Garrison, as hereinafter indi- 
cated :) 


Mr. Garrison: Q. Mr. Smead, I would like to 
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Show you a series of checks which were introduced 
in this ease marked Plaintiff’s Exhibit No. 5. 

Mr. Bronson: Will you tell us what it is, please? 

Mr. Garrison: Sir? 

Mr. Bronson: You are showing him an exhibit 
that is already in? 

My. Garrison: Yes. 

Mr. Bronson: Mr. MeCallum’s ease? 

Mr. Garrison: Yes. 

Mr. Bronson: All right. 

Mr. Garrison: Q. Ask you if you will look at 
those checks and see if you recognize them. 

The Court: Any questions about these checks? 

Mr. Bronson: No, Your Honor, they are in ev1- 
dence already, Plaintiff’s Exhibit 5, Mr. MecCal- 
lum’s case, the bank case. 

My. Garrison: I want to ask him some questions 
about them when he 

Mr. Garrison: Q. You don’t have to go over 
each one carefully, already have been identified, 
Mr. Smead, as being the checks that were paid by 
Public Service Insurance Company to the Mid- 
States Insurance Company on the dates they indi- 
cate? 

A. There is one in here from a George R. Ful- 


Q. Yes, with a Fulmore check added. 
A. Also Jackson Motor Sales. 

Q. Yes. 

A. Yes, sir, I recognize 
Mr. Garrison: Incidentally, Your Honor, I no- 
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ticed that the photostat that has been introduced is 
a very poorly developed negative, and I am going 
to suggest to Counsel at the recess that we substi- 
tute-—— [369] . 

The Court: Where was it prepared, in Chicago? 

Mr. Garrison: No, I think it was photostated 
here. 

The Court: All right. 

Mr. Garrison: In California. 

The Court: I think you are mistaken about that; 
we have very competent people here. 

Mr. Garrison: Well, I am sure we have, and this 
apparently is the last run, and it wasn’t expected 
to be used, apparently. 

Mr. Bronson: If you want to substitute it, it is 
all right. 

Mr. Garrison: I think after recess we can get 
together and put a more legible set of prints in so 
it will be easier for the Court to look at. 

Mr. Garrison: Q. Now, then, these are the 
checks, Mr. Smead, that you received from the 
_ Publie Service Insurance Company for the business 
that you have been referring to? 

A. Yes, sir. 

@. And I show you also a series of checks and 
ask if you recognize those? A. Yes, sir. 

@. And were these checks as they appear drawn 
on the Lotz trustee account? A. Yes, sir. 

Q. And all made payable to the American Fidel- 
ity and Casualty Company? [370] 

A. Yes, sir. 
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Q. In the amounts and on the dates that appear. 

I will ask these be received in evidence as a 
group. 

Mr. Bronson: May I see them, please? 

Mr. Garrison: As _ plaintiff’s exhibit next in 
order. 

My. Garrison: Q. Now, what was done with the 
checks you received from Public Service? 

A. They were deposited in Mr. Lotz’ trustee ac- 
count. 

Q. And what was done with the money after it 
was deposited in the trustee account? 

A. Well, some of the money was transferred to 
Mr. Lotz’ operating account. However, I believe 
that the major portion of it was paid to the Ameri- 
ean Fidelity and Casualty Company. 

Q. I will show you one of these checks, being 
Public Service Check No. 3611, and ask on what 
day and what month and what day you received that 
eheck and on what day of the—and what month 
it was deposited in the trustee account? 

A. This check is dated San Francisco, Califor- 
nia, September 14, 1951, in the amount of $67,- 
500.00. There is a bank endorsement of September 
18, 1951. 

Q. I will show you a clearer print, if you can’t 
read it. 

A. This is the check that I told you about earlier 
that was originally paid to Joe Lotz, General Agent, 
TI believe, was drafted to, and the check that was 
payable to Mr. Lotz was issued on Friday, and on 
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the following Monday the Public [371] Service 1s- 
sued a stop-payment and reissued the check, and 
that date might be the following Monday. 

Q. So that the one I just handed you is the one, 
this is made payable to Mid-States Insurance Com- 
pany ? 

A. Yes, sir, that one is, but there is one, the 
same amount payable to Joe Lotz. 

Q. That payment was stopped, was it? 

A. Yes, sir, and it was drawn on a Friday, as 
I recall, and deposited, and I believe the next day 
we wrote a check to the American Fidelity and 
Casualty Company. 

Q. I see. Is that the—did I give you this? 

The Court: It may be admitted. 

The Clerk: Plaintiff’s Exhibit 19 admitted and 
filed in evidence, being the checks. 


(Whereupon the Group of Checks, referred 
to above, were admitted into evidence and 
marked Plaintiff’s Exhibit No. 19.) 


Mr. Garrison: @. I show you a check, No. 
5011, drawn on the Joe Lotz trustee account. Is 


that the check you just have been referring to? 


A. Well, no, sir, I was referring to a check in 
the amount of $67,500.00 from Public Service pay- 
able to Joe Lotz. 

Q. Yes, but then previously you referred to a 

payment to the American Fidelity by Joe Lotz in 
the sum of $60,000.00. mee Yes, si [372] 

Q. Now, tell us what that check is? 
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A. This cheek is in the amount of $60,000.00, is- 
sued 9-15-51. 

Q. That’s the day following the Public Service 
deposit ? A. Yes, sir. 

Q. Do you know what balance there was in the 
Joe Lotz trustee account when the $67,000.00 Publie 
Service deposit was made? 

A. Well, I recall that it was very, very low, re- 
eall that it was necessary that we have the $67,- 
000.00 check before we could pay Russell and Bond 
their ten per cent fee, which I think amounted to, 
oh, severa] thousand dollars, I forget the exact 
amount. 

Q. So that you paid Russell and Bond their fee 
out of the very premium monies that you received 
from them? 

A. I believe we did, yes, sir. 

Q. Now, all of this Public Service business was 
put on the books of the Mid-States Insurance Com- 
pany, is that correct? 

A. The policies were written in Mid-States In- 
surance Company, yes, sir. 

Q. And that total represented a lability of 
about $150,000 ? 

A. Between 130 and 150 thousand. 

Q. Were the other payments that were made out 
of the trustee account to the American Fidelity 
and Casualty account made shortly after you re- 
ecived the Public Service monies? 

a ES, SE 

@. And those payments were the payments that 
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were made, that [873] were referred to in these 
teletype messages to Mr. Hart, were they, that I 
read you earlier? 

A. They were some of those payments, yes, si. 

Q. Now, when did you have a conversation with 
Mr. Hart about what you were going to do, if any- 
thing, with this balance that was remaining after 
these transactions had occurred on the AFC of 
some sixty-one or seventy thousand dollars? 

A. Yes, sir, after we had exhausted, I would 
say, the money that we had coming in from Public 
Service and had exhausted all of our other receiv- 
ables, practically, there was a remaining balance 
which I discussed with Mr. Hart about cancelling 
that business of the American Fidelity and Casualty 
Company flat and rewriting it in the Mid-States 
Insurance Company. 

Q. In other words, you were going to cancel 
flat enough American Fidelity business to offset this 
remaining balance of sixty-one or seventy thousand 
dollars? 

A. Well, I believe it was the original plans to 
only eancel American Fidelity that was effective in 
September of 1951, or no later than August, but in 
order to cancel sufficient business to total sixty 
some odd thousand, it was necessary to go back into 
July. 
| Q. That wasn’t business you had written for 
American Fidelity, was it? 

A. That was business we had written in Ameri- 

ean Fidelity and Casualty. [874] 
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Q. In September? 

A. Well, there was some business effective in 
September, yes, sir—no, sir, it wasn’t business ef- 
fective in September, it was August. 

Q. August? 

A. It was July and August. 

Q. Your authority to write for American Fi- 
delity and Casualty had been cut off August 13? 

A. Yes, 1t certainly had. 

Q. So that vou are talking about the business 
that had been written the first thirteen days of 
August ? 

A. Although we might have represented to Mid- 
States Insurance Company that we were writing 
business in September, I remember that month 
mentioned at that time, it could be possible that we 
did represent there was policies effective in Sep- 
tember, although actually I don’t believe there were 
any. 

Q. They were actually all policies that had heen 
written prior? 

A. Yes, sir, the later policies that were written. 

Q. When did you have these conversations with 
Mx. Hart? 

A. JI believe these were in October or November 
OF OL 

Q. Start out in the early part of October? 

A. J believe it was, definitely in that period. 

QO. Now, do you know what the halance due Mid- 
States was as of this date, October 1? [375] 

A. The balance due Mid-States? 
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Q. Yes. 

A. As of October 12 I believe we had about 
twenty some odd thousand dollars due, not includ- 
ing the Public Service business. 

Q. The total balance due from Lotz to the Mid- 
States Insurance Company on October 1, do you 
know what that is? October 1? 

A. That would inelude Public Service, plus their 
private writings. I would, as of October 1, 

Q. Would it refresh your recollection if I told 
you it was $329,219.91? 

A. As of October 1? 

Q. Yes, sir, 1951. I don’t mean the exact num- 
bers, 1f you recall approximately. 

A. I am trying to get the approximate amount 
—that is a very large sum. As of October 1, I could 
possibly account for two hundred thousand, or 
maybe a little more. 

Q. Well, the figure is 329. Do you know what the 
balance owing American Fidelity was at that time? 

Mr. Bronson: Did you hold up your hand? 

Mr. Garrison: Well, the evidence will come in in 
due course, counsel. 

Mr. Bronson: Coming in now. 

Mr. Garrison: Correct, in the proper way. 

The Court: They object to your testifying. 

Mr. McKinnon: To distinguish from the evi- 
dence and [376] what counsel says, I find it is dif- 
ficult. 

The Court: Counsel’s recital may go out. 

Mr. Garrison: Yes, my recital may go out. 
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Q@. Do you recall what the balance was due 
American Fidelity as of October 1? 

A. I believe it would be around $60,000.00, ap- 
proximately. 

Q. All right. You then discussed this flat can- 
cellation of the American Fidelity and Casualty 
policies and the rewriting of them in the Mid- 
States ? ive Nucor S 11 

Q. And how was that accomplished ? 

A. You mean the mechanics? 

Q. Yes, just tell us the mechanics of it. 

A. Well, the business, as I stated, was originally 
written in American Fidelity and Casualty Com- 
pany. 

Q. Yes. 

A. The policies of the American Fidelity and 
Casualty were cancelled by notice to the insured, 
with a statement that the policy was being cancelled 
flat and rewritten in the Mid-States Insurance Com- 
pany. 

We then wrote the policies in the Mid-States In- 
surance Company, using the same policy period, 
dates, and so forth, as the American Fidelity and 
Casualty Company. 

@. And did you caneel sufficient to wipe out the 
remaining balanee of the American Fidelity and 
Casualty Company? [377] 

A. Yes, sir, I think we tried to cover approxi- 
mately the exact balance that we owed American 
Fidelity and Casualty Company. 
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Q. Now, I believe in the early stages of this plan 
you called Mr. Hatfield regarding it? 

A. Yes, sir, I talked to him. 

Q. Had a conversation with Mr. Hatfield, and 
what was that conversation? 

A. Trying to recall whether it was accomplished 
by a telephone conversation, or whether it was only 
a telegram. The actual agreement on this rewrite 
was between Mr. Hatfield and Mr. Hart. 

@. But you did have some communication ? 

A. Yes, sir, I did have some communications. I 
recall the telegram definitely, telephone conversa- 
tion with Mr. Hatfield, I also seem to recall that, 
but I am not definite. [378] 

Q. You didn’t, in any event, tell Mr. Hatfield 
anything about this campaign you had been carry- 
ing on for paying monies to American Fidelity and 
Casualty Company, did vou? A. No, sir. 

Q. You didn’t tell him anything about your hav- 
ing paid the monies that you got from the Public 
Service Insurance deal to the American Fidelity 
and Casualty Company, did you? 

A. No, sir. 

Q. And you didn’t tell them at that time that 
you had put business on their—committed them for 
business to the extent of $329,000? 


A. No, sir. 
@. And that you had paid the American Fidelity 
' down from 240 to 56 thousand ? eeeN|O, Site 


Q. Had anyone from Mid-States visited your 


504 Alid-States Insurance Company, et al., vs. 


(Testimony of Ralph L. Smead.) 
office in this thirty or sixty day period when this 
campaign was going on? 

A. You mean from the period of August 20—— 

Q. No, during September and October. 

A. During September and October? 

Q. Yes. 

A. I beheve that Mr. Kledzig was in our office 
once or twice during those months. 

Q. You didn’t disclose any of this to him? 

A. No, sir. [3879] 

Q. Referring to this Pubhie Service Business, 
did the pressure that Mr. Hart put on you, exemp- 
lified by these teletypes, influence you in taking 
that business and making that deal? 

A. Yes, sir, very definitely. 

Q. And how did that come about? 

A. Well, that was the only possible way with 
the use of those fronts that we could—that was the 
only possible way that we could hope to liquidate 
their balance by the agreed date of September 15. 
We had to have a large block of business. The nor- 
mal agency production certainly couldn’t accomp- 
lish it within that time, or even within 90 days. 

Q. Well, all right. Now, going on to this Ameri- 
ean Fidelity rewrite, do you know what your ac- 
eounts receivable were as of that time? 

A. As of the date we wrote 4 

@. October 1. 

A. No, I don’t, Mr. Garrison. 

Q. Very well, we will establish that by other 


means. 
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How long a time did it take you to complete this 
transference of the liabilities from the American 
Fidelity over to the Mid-States Insurance Com- 
pany ? 

A. Approximately two weeks, I would say; 
within two weeks. 

Q. Were you in frequent communication with 
Mr. Hart during this time? [380] 

A. Yes, sir. 

Q. Did you have any pressure from him regard- 
ing completing that transaction ? 

A. I had teletype messages requesting amounts 
of cancellation tickets that had been completed from 
time to time. 

Q. I would like to call your attention to a tele- 
type message starting on Page 20, appearing on 
Page 20—or rather 19. Let us go back to 19. 

At the top of the page there appears a teletype 
from American Plan, New York, Mark Hart—this 
is to Mark Hart from Ralph Smead, and this is 
dated October 31. 


i 
i 


_ “Have telegram from Gerald Hatfield as follows: 
Are we to assume liability on policies rewritten 
from American Fidelity as of original effective date 
‘of American Fidelity policy. If so, what is earliest 
effective date also cannot allow fifteen per cent ad- 
vance commission of this rewrite business. Please 
wire reply.”’ 

Did you send that wire to Mr. Hart? 

A. Well, this was a teletype message. 
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Q. ‘Teletype, yes, excuse me. And received the 
reply: 

“We were just calling you when your call came 
ie 

And then he gives you a message, which is not 
particularly important. [381] 

And then farther down, Mr. Hart to Mr. Ralph 
Smead: 

‘“‘No wire from Hatfield. Did you wire him yes- 
terday. Go ahead.” 

Answer: 

“Yes, and I definitely asked him to wire you 
today.” 

“Okay, will wait wire, but if we can’t clear this 
matter up by Friday, I will be in Oakland on Mon- 
day with Firguson.”’ 

That is the same person, I take it, referred to in 
the earlier teletype? A. Apparently, yes. 

@. And did that have to do with the clearing of 
the rewrite with Mr. Hatfield working out the 
agreement and getting his consent to it? 

A. Yes, sir. 

Q. Calling your attention to a teletype of No- 
vember 1 appearing on Page 20, the last one, this 
is from Hart to Smead, or from American Plan, 
New York, for Ralph Smead. 

“Ts Ralph Smead there?” 

“T am sorry, but he just left to go to lunch. We 
expect him to return in about an hour.” 

“Tell Mr. Smead we have just received green 
light from Hatfield and he should start to process 
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any policy on which losses have not been recorded. 
[382] Will contact Smead tomorrow with complete 
instructions. In interim tell him we would like to 
eancel seventy thousand of premium in order to 
elear entire matter. Believe the more cancelled the 
more advantageous to your office.” 

Now, that is the seventy thousand balance due 
American Fidelity? 

A. That $70,000 apparently included their esti- 
mated legal and travel expenses. 

Q. That’s the item that you never did agree to. 

Mr. Garrison: Bear with me just one second, 
Your Honor. 

Mr. Garrison: Q. Calling your attention to the 
teletype appearing on Page 23, this is apparently 
a continuation of one started on the previous page, 
dated November 8, and at about the middle of the 
page, New York says: 

“That is right. So we will use ten or five day 
notices as cases might be and also have them stand 
losses on any rewrites.”’ 

‘Just be sure to get us off legally and as fast as 
is humanly possible.’’ 

You reeall that teletype from Mr. Hart? 

A. I haven’t—— 

Q. That is appearing in the middle of the page, 
23, just above the paragraph break. 

A. Yes. [383] 

Q. You recall that? 

A. Yes, sir, I reeall it. 

Q. Do you know what the necessity was for eet- 
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ting that job completed as fast as humanly pos- 
sible? 

A. To eomplete the liquidation of American 
Plan’s balances. 

Q. And did you complete it? 

A. Yes, sir. 

@. And thereafter American Plan had no bal- 
ance due whatever? 

A. Yes sirswlat is trie. 

@. As a matter of fact, you did the job so well 
American Plan ended up owing Mr. Lotz money, 
did it not? 

A. Well, I don’t know whether it was as a re- 
sult of this work. There would be normal cancella- 
tions that would produce credits to Mr. Lotz from 
time to time, but I am sure we cancelled sufficient 
business to hquidate his balance. 

@. And in the exact amount that Mr.—That Mr. 
Hart, the American Plan Corporation balanee went 
down, Mid-States balance went up, didn’t it? 

eas, SIT. 

@. And the only prospect that you had for ulti- 
mately paying Mid-States balances at that time was 
out of your accounts reeeivable? 

A. Would you mind 

Q. The only funds from which you had to pay 
Mid-States balance of 320 odd thousand at that Oc- 
tober 1 date was out of [384] your accounts re- 
eeivable? 

A. Out of any accounts receivable, I don’t know 
whose they were. 
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Q. Out of accounts receivable, that was the only 
source. 

You had some correspondence and telephone calls 
with My. Hatfield shortly after this bunch of Public 
Service dailies arrived in his office, didn’t you? 

A. Yes, sir, there was correspondence on it. 

Q. And shortly after that correspondence he 
came to Oakland, Mr. Hatfield ? 

A. I don’t believe it was shortly after. 

Q. Well, within the same month, the end of 
November ? 

A. I think the Public Service correspondence 
you mentioned was before November. 


Q. Yes, but I mean after the correspondence you 
had with Mr. Hatfield and Mr. Lotz, Mr. Hatfield 
and Mr. Czar came to Oakland? 

A. They came to Oakland in November, I be- 
heve. 

Q. Latter part of November? 

Ame Yes, six 

| Q. And you met with them on a series of occa- 

sions? A. Yes, sir. 

— Q. Do you recall when it was you first met them 
—with them? 

A. The exact date I don’t, no, sir. 

Q. Sometime at the end of November? [385] 

A. It was shortly after their arrival here. 

Q. Do you know where you first saw them? 

A. Well, I have met with them in several places, 
in the hotel at which they were staying, in Mr. 
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Lotz’ office, Mr. Mead’s office, but the first place 
of meeting I don’t recall. 

Q. You are not sure? 

A. No, sir, I am not sure. 

Q@. And Mr. Mead was at that time represent- 
ing Mr. Lotz, was he, as his attorney? 

Ae eShaesiins 

Q. Did he also represent you? 

A Noein 

Q. He was attorney for the Lotz general agency? 

AGEN es =s117 
Q. <As such. Had he been collaborating with you 
on these transactions during the previous period ? 

A. I don’t know, I don’t 

Q. At any rate, he was present in the discus- 
sions with Mr. Hatfield and Mr. Czar and yourself? 

A. He was present at times, yes, sir, but not 
on all occasions. 

Q. There has been introduced here in evidence 
a letter, Plaintiff’s Exhibit No. 6, dated November 
27, signed by Joseph Peter Lotz, witnessed by Wil- 
liam B. Mead and Ralph L. Smead. [886] Do you 
yemember when that letter was—when you first saw 
that letter, if you have ever seen it? 

The Court: November 751, wasn’t it? 

The Witness: The letter is dated November 27, 
1951. 

The Court: All right. 

The Witness: I witnessed Mr. Lotz’ signing of 
this document. However, at the time it had been 
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completed and I had not been present at the time 
it was drafted. 

@. Where did you witness his signature? 

A. I first saw that letter in Mr. Lotz’ office. I 
don’t recall whether he signed it in his office or in 
My. Mead’s office. 

@. Who showed you the letter? 

A. My. Lotz. 

@. Who was present at that time? 

A. I think only Mr. Lotz and myself. 

Mr. Garrison: ‘This is the letter, Your Honor, 
that reads—it is addressed to Gerald A. Hatfield. 

‘‘Dear Mr. Hatfield: 

“T wish at this time, of my own free will and 
accord, to relate to you the facts and circumstances 
surrounding the finaneial difficulties in which I find 
myself today, and to explain to you in detail, to 
the best of my knowledge, how it happened.”’ 

I won’t read it all just now, just give you that 
much to [387] identify it. 

And did he tell you who prepared the letter? 

A. He told me that the letter was prepared— 
this was on a Monday morning, very early. I recall 

that I came to the office after a telephone call at 
my home from Mr. Lotz quite early on Monday 
“morning, and he told me that he had been at the 
Leamington Hotel the day before, Sunday, most of 
the day and quite late during the night, and that 
they had agreed that, he had agreed with the officials 
of Mid-States—— 


| Q. Meaning Mr. Hatfield? 


| 
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A. I don’t recall whether the name was men- 
tioned or not, Mr. Garrison. 

Q. Did you know Mr. Hatfield and Mr. Czar 
were out here then? 

A. They were here at the time. 


Q. Did you know it? A Yes: ‘sim 
Q. And Mr. Lotz had apparently been with them 
on the day before? Ay Yes; sir, 


Q. And what did you do with the letter when 
he handed it to you at the office? 

A. J vead the letter and also I believe there 
were other documents with it, and later on he signed 
it, I witnessed it. 

@. Well, later on you signed it at some other 
place, didn’t [888] you? 

A. I am not positive, Mr. Garrison, where he 
signed it. 

Q. Did you talk with Mr. Mead at all about it 
at the time it was being signed? I notice his name 
appears on it. 

A. I don’t recall any specific discussions on it. 

Q. Don’t you remember Mi. Mead being present 
when you signed it, or your being present when he 
signed it? 

A. If J could veeall where it was signed—lI can’t 
—not clear exactly what the circumstances were. 

Q. That is all mght. If you don’t recall, just 
say So. 

Did the letter and its contents agree with the 
facts as you knew them at that time? 

A. Well, I’m not too familiar with the words. 
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Mr. Bronson: Expect him to memorize every 
line? 

Myr. Garrison: I mean at the time you signed, 
did you feel it reflected the facts as you knew them? 

A. I am not positive. 

Q. Now, then, what happened in the period at 
which time Myr. Hatfield was out here next in con- 
nection with your meetings with him? 

A. Next—the next occurrence? 

Q. Yes. 

A. Well, I recall the execution of the—negotia- 
tion of some of these documents. I knew that, what 
the plan was, but what the order of events that hap- 
pened, I wouldn’t say. [889] 

@. That is the plan that is referred to in this 
letter that I just mentioned to His Honor? 

A. Yes, sir. 

Q. And your conversations, I take it, had to do 
with the plan of rehabilitating the agency at that 
time? A. Yes, sir. 
 Q. Do you remember now after that, while that 
Was going on, in the forepart of Deceember—I think 
it was December 4—Mr. Hatfield and Mr. Lotz re- 
turned from San Francisco where Mr. Hatfield had 
had an appointment with the Insurance Commis- 
| sioner, and having a conversation with both of 
them? A. I do, yes, sir. 

@. And was that about December 4 to your rec- 
ollection ? 

A. I believe it was, yes, sir. 

Q. And where did you see them on that day? 
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A. Well, they came back to Mr. Lotz’ office. Mr. 
Hatfield said that he had a conversation with Joe 
on his way to or from San Francisco, I don’t recall 
which, and that Joe had told him several things 
about the knowledge of American Fidelity and 
Casualty and American Plan in the status of Lotz 
liquidating their accounts, and he talked about their 
conversation and he asked me what I knew about it. 

@. What did you tell him? 

A. I told him that I was familiar with the oc- 
currences. 

Q@. Did you explain what those occurrences were ? 

A. We had a discussion generally what took 
place, yes. 

Q. Just the three of you? 

A. I believe it was only the three of us. 

@. And did you tell them substantially what you 
have told His Honor here this morning about those 
transactions? 

A. Well, I don’t know whether it was as detailed 
or entirely that, but 

Q. Substantially ? 

A. But we did talk abeut what happened, yes, 
sir. 

Q. Substantially the same as you told us today? 

Mr. McKinnon: Well, if the Court please, there 
is no answer to that. Another instance of testimony 
from Counsel instead of the witness. Does the ree- 
ord show any answer to that, please? 

The Court: There is no answer as yet. 

Mr. McKinnon: All right. 
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The Witness: Well, as I say, we did definitely 
discuss the things that took place, what had hap- 
pened on the rewriting of the Public Service busi- 
ness and the plans that had been entered into. Now 
this—I think we actually had two or possibly three 
conversations the same day, or the following day, 
eovering the same subject. 

Mr. Garrison: Q. In other words 

A. Of course we talked about different phases 
of it at the different times. [391] 

Q. What did Mr. Hatfield say? 

A. Well, Mr. Hatfield said that certainly the 
information or discussion put a new light on his 
problems, that he would hke to have a statement, 
and said that he was going to contact Mr. Titus 
and advise him of what had happened and await his 
instructions. 

Q. Did he make any request of you? 

A. He requested that—complete a statement for 
him giving him some details in writing. 

Q. Did you do that? eve Cs) Sin 

Q. And I show you Plaintiff’s Exhibit 11, which 
, appears to be a ten page handwritten statement, and 
ask you if that is the statement you wrote out at 
that time? 

_ <A. Are we still talking about December 4, Mr. 
Garrison ? 

Q. Well, whatever date it was. 

A. Which I beheve was completed on Decem- 
ber 5, at night, and possibly the 6th. 

This statement was given by me; yes, sir. 
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Q. Now, that is the statement that you prepared 
at Mr. Hatfield’s request ? A. mies, si 
Mr. Garrison: Your Honor will stop me when- 
ever the time is ready. 
The Court: Take a recess. 
(Whereupon an adjournment was taken until 
the hour of 2:00 o’clock p.m., this date.) [392] 
Mr. Garrison: Mr. Smead, will you come for- 
ward, please? 


RALPH L. SMEAD 
one of the defendants herein, recalled as an adverse 
witness on behalf of the plaintiff, under Rule 43(b) 
of the Federal Rules of Civil Procedure, having 
been previously sworn to tell the truth, the whole 
truth and nothing but the truth, resumed the stand 
and testified further as hereinafter indicated: 


Direct Examination—(Continued) 

Mr. Garrison: Will you read the last question, 

please? 
(Last question and answer read by the Re- 
porter.) 

Mr. Garrison: Q. Where were you when you 
wrote this statement out? 

A. In Mr. Lota’ office. 

Q. What floor? A. First floor. 

@. And it took you several hours, I believe, you 
said to write 1? 

A. JI think we worked on it several hours, yes, 


sir. 
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Q. And you finished it sometime after midnight? 
A. Yes, I believe it was finished after midnight, 
I am sure it was. [393] 
That would be on the 6th of December? 
Yes, the same day the statement is dated. 
What did you do with it after it was finished ? 
I gave it to Mr. Hatfield. 
That same—at that same time? 
Yes, sir. 


PONE iS hae 


And when did you next see it in connection 
W ith Mr. Hatfield and in any other person? 

A. Well, it would be the night of the 6th, I be- 
lieve it was, in Mr. Mead’s office. 

@. Who was present? 

A. Mr. Titus, Mr. Hatfield, Mr. Mead, Mr. Joe 
and Jack Lotz. 

Q. Jack Lotz being whom? 

A. Mr. Joe Lotz’ son. 

And I believe there was an attorney with Mr. 

Titus and Mr. Hatfield at the time. I don’t recall 
his name. 

Q. One from Chicago, Mr. Czar? 
» <A. No, I don’t believe it was Mr. Czar. I think 
it was a local attorney. 
@. And what was said pertaining to this docu- 
ment by any of the parties, and what did they say? 
A. Well, we talked about the statement in gen- 
eral. We talked about, I believe, some teletype mes- 
sages that were there—that we had there that night. 
Q. From whom? [394] 
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A. Fyrom the American Plan, between the Amer- 
ican Plan and Mr. Lotz’ office. 

Q. In connection with some of the transactions 
that were referred to in the document? 

A. <As I recall that was time, yes, sir. 

Q. Well, what did any of the parties say, if you 
can remember, the substance? 

A. Well, I recall the conversation, Mr. Garri- 
son 

Q. Well—— 

A. Of course, everybody talked. I believe one of 
the parties read the statement to the group, and 
that just about covers it. 

Q@. And was the document signed there that 
night? 


A. It was signed that night, yes, sir. 

Q. By yourself? A. Yes, sir. 

@. And whom else? 

A. I believe Mr. Lotz also signed the statement. 

Q. Was the notarial acknowledgment attached at 
the same time? A. Yes, sir. 

Q. By Mr. Mead? A. Yes, sir. 


Q. And how long did that meeting last? 

A. M-m, I would say approximately one hour. I 
am not certain. 

Q. And that was at what time? [395] 

A. That was in the evening after—I think after 
eight o’clock. 

Q. Now, referring to Plaintiff’s Exhibit 18, 
which is a statement in green ink on yellow legal- 
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sized paper, dated 12-8-51, will you tell me what 
you know about that document? 

A. I recall—without reading the entire thing— 
I recall writing this statement. I have to read to 
be familiar with the details. 

Q. Can you identify that document, Mr. Smead ? 

A. Yes, sir. 

Oo Wiiaiis 1¢7? 

A. It is a statement concerning the transaction 
involving the rewrite of the Public Service business 
into the Mid-States Insurance Company. 

When was that written? 

This is dated the 8th, 1951. [896] 
And do you know who wrote it? 

It is in my handwriting. I wrote it. 
Where was it written? 

. I don’t know where that was written. 

Mr. Bronson: Do you have copies of that, Mr. 
Garrison? We were never given that under our 
order, saw it for the first time in this proceeding. 
Probably an accident. 

Mr. Garrison: Is that so? 
Mr. Bronson: That is true. 
Mr. Garrison: This was an exhibit in the bank 


POPOPO 


ease. 
Mr. McKinnon: We weren’t in the bank ease, 
-as pointed out this morning, not a party. I hasten 
to say I thought it was an accident. Merely inquired 
if you had copies. 

Mr. Garrison: I assumed you had seen all the 
exhibits in the bank case. 
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Mr. McKinnon: No, we haven’t. 

Mr. Garrison: Q@. However, can you identify 
any of the circumstances surrounding the prepara- 
tion of this statement? 

A. I ean’t recall where that statement was 
written. 

Q. If you ean’t, it is perfectly all right. Just 
Say So. 

A. I certainly can identify the statement. 

@. I notice it is signed by Joe Lotz. Was that 
signature attached in your presence, do you recall? 

A. I don’t recall whether it was or not. 

Q. I show yon another statement, Plaintiff’s 
Exhibit 12, and [397] ask you if you can identify 
that ? A. Yes, sir. 

@. And when was that—tell me first what is 
that. 

A. This is a statement dated December 7, 1951, 
and covering an additional fact that had come to 
my mind after the statement of December 6. 

Q. Where was it prepared? 

A. TI believe this was prepared on the first floor 
of Mx. Lotz’ office at 315 Fourteenth Street in Oak- 
land. 

Q. And was that the next day following the 
preparation of this Plaintiff’s Exhibit 11, the ten- 
page statement? 

A. I believe it was. It is dated the following day. 

Q. Who was present? 

A. I believe Mr. Titus and myself, and I don’t 
know whether Mr. Lotz was there or not. 
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Mr. Garrison: I will read this statement, if the 
Court please. 

“Since making my statement of December 6, 
1951, a few additional items have come to my at- 
tention which I think I should state: 

“4. While in New York in Mr. Hart’s office Joe 
mentioned that he wanted to see Dick Cass and 
Hart said several times for Joe not to see Cass as 
he was afraid Cass might be friendly with someone 
at Mid-States and tell them what we intended to 
do. [398] Joe promised him he would not see Cass. 

“During a telephone conversation with Mr. Hart 
in November after approx. $60,000 premium volume 
of AFC policies had been cancelled and rewritten 
in Mid-States Insurance Co., Mr. Hart asked me 
to destroy any teletype messages that were sent dur- 
ing the course of liquidation that might be harmful 
to him.”’ 

Mr. Bronson: I am sure you read that before. 
m= Mr. Garrison: I am not sure. 
| @. Did you destroy any teletype messages in 
Mr. Lotz’ office? A. Yes, sir. 

@. After the telephone call from Mr. Hart? 
mee. YeOS, Sit’. 

| Q. You recall when it was you received that call 
from him? 

| A. It was in November of 1951. 

@. 19512 Now, I will show you another state- 
‘ment which was introduced in the bank case as 
Plaintiff's Exhibit 4, and ask if you can identify 
that. Can you tell us what that is? 
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A. I believe that is the statement that was pre- 
pared in your office. 

@. And do you recall about when it was? 

A. It was approximately December 10, I would 
say, in the early part of December. 

@. And who was present? [399] 

A. Myr. Lotz, yourself, your secretary. I believe 
Mr. Titus was present; I am not positive. 

The Court: December of 1951? 

Mr. Garrison: Yes, Your Honor, 

The Witness: Yes. And myself. 

Mr. Garrison: Q. All of these incidents oc- 
curred in ’51. 

Ask that this be—and it bears your signature, 
does it? 

A. Yes, sir. 

Mr. Garrison: Ask this be received in evidence 
as our exhibit next in order. 

The Court: Admitted and marked next in order. 

The Clerk: Plaintiff’s Exhibit 20 admitted and 
filed in evidence. 

(Whereupon memorandum referred to above 
was received in evidence and marked Plaintiff’s 
Exhibit No. 20.) 

Mr. Garrison: Q. Now, was that the first ocea- 
sion on which you had met me? 

A. TI believe it was. 

@. And do you remember the time of day you 
arrived in my office? A. No, sit, | dont 

Q. What occurred when you first arrived there 
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prior to the dictation or preparation of this state- 
ment? 

A. Well, we discussed the statement, I believe, 
of December 6. [400] 

Q. Did we have that statement then, your state- 
ment of December 6, with us? 

A. I believe we did, yes, sir. We discussed the 
events involved in the affairs of Mr. Lotz, and then 
this statement was prepared. 

@. And by whom was it dictated? 

A. By yourself. 

Q. And do you remember, did you remain there 
while it was typed? 

A. I don’t believe we did, I don’t recall. 

Q. Did you come, return to the office after? 

A. Idon’t recall when that statement was signed 
or where. 

Q. Did you read it over before it was signed ? 

A. I believe so, yes, sir. 

Mr. Garrison: JI would like to read the state- 
ment, if I may, Your Honor. 

‘*Memorandum. 

“Re. Mid-States, American Fidelity and Public 
Service Insurance Company transactions. 

“My. Lotz was first appointed General Agent by 
Mid-States Insurance Company on May 15, 1947. 
This relationship has continued until the present 
time, excepting that between December, 1950, and 
September, 1951, practically all of the business 
written by Mr. Lotz was placed with the American 
[401] Fidelity Insurance Company. The appoint- 
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ment by American Fidelity occurred approximately 
the Ist day of December, 1950, and at first a por- 
tion of the business written by Mr. Lotz was placed 
with that company, but shortly thereafter most of 
the writings were placed with American Fidelity. 
This resulted by insistence by Mr. Mark Hart, 
president of the American Fidelity, that most busi- 
ness be placed with their company. 

“During this same period Mr. Lotz was the agent 
for several other companies for other lines, inelud- 
ing Pubhe Service Insurance Company, but the 
writings were small. 

‘When first appointed General Agent by Mid- 
States, Mr. Lotz opened a trustee account with 
Anglo Bank at its Oakland branch. Thereafter, in 
January or February of 1951, Mr. Lotz cancelled 
that account and transferred his trustee account to 
the Central Bank of Oakland and carried on his 
banking with that concern until August, 1951. At 
that time Mr. Lotz became dissatisfied with the 
Central Bank and cancelled that account and opened 
a new account with the Anglo Bank. In opening 
these accounts, Mr. Lotz did not exhibit the general 
agency agreement that he had with Mid-States and 
[402] was not called upon to furnish any informa- 
tion regarding the terms of that contract. During 
the first period of his banking arrangements with 
the Anglo, he received a large number of checks, 
and it is his opinion that possibly one out of twenty 
of these checks were made payable directly to Mid- 
States Insurance Company directly, the balance 
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being made payable to him as their general agent. 
During the second period in which Mr. Lotz had 
his account at the Anglo Bank there were a number 
of checks received, some of which were made pay- 
able to Joe Lotz, and others, principally those re- 
ceived from Pubhe Service Insurance Company, 
were made payable directly to Mid-States. 

“About July 14, 1951, the agency forwarded its 
check to American Fidelity in the sum of $50,- 
301.88 in payment of April business. This check 
was returned by the bank not paid, although it was 
subsequently honored. Shortly after this date Mr. 
Hart requested financial] statements from the agency 
and indicated interest in their financial condition. 

“About July 1, 1951, the Lotz agency made ar- 
rangements with Public Service Insurance Com- 
pany to acquire by reinsurance a block of Public 
Service business. This business was placed with the 
American [403] Fidelity, and the arrangement 

agreed upon was that 75 per cent of the premium 
would be paid by Publie Service and 25 per cent by 
the agency. Publie Service forwarded its check for 
its portion, but the agency was unable to meet its 
| commitment and that amount remained unpaid. On 
August 6, 1951, My. Hart became insistent that a 
statement be furnished and demanded that Mr. 
Lotz and Mr. Smead come to New York not later 
than Monday, August 13, 1951. 

‘‘Conference was thereafter held August 13, 1951, 
between Mr. Hart, Mr. Feller, Mr. Sudekum, vice- 
president, Mr. Will, treasurer, M1. Lotz and Mr. 
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Smead. At that time it was disclosed by Mr. Smead 
and Mr. Lotz that the agency was indebted to 
American Fidelity for approximately $250,000, to 
Mid-States for $29,000 and approximately $10,000 
to miscellaneous companies. They also stated that 
they had monies due them of about $75,000 and 
some operating costs outstanding. At this time there 
was due American Fidelity $6,600, representing 
their portion of the reinsurance from the Public 
Service deal dated back to July, 1951, and there 
would be due within a few days approximately 
$66,000 representing May business. In this [404] 
conference Mr. Lotz and Mr. Smead were inter- 
rogated in great deal regarding the exact condition 
of their affairs, where the money had gone, and 
what prospects there were for ultimately meeting 
their obligations. At this time Mr. Smead stated that 
the only way they could meet their obligations would 
be by maintaining a large float liquidate balance. 
This procedure contemplated securing a new insur- 
ance company and using current premiums on new 
business written to liquidate the balance with the 
old company, in this case, American Fidelity. In 
this conference it was suggested that possibly Mid- 
States would be willing to take new business writ- 
ten by the Lotz agency, and it was agreed that Mr. 
Lotz would go to Chicago to ask Mid-States if they 
would take business written by Lotz. Telephone 
ealls were placed by Mr. Lotz to Mr. Hatfield in 
Chicago, (Mid-States’ vice-president). In placing 
these calls Mr. Hart directed that the calls be 
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placed station-to-station so that the place of origin 
would not be known in Chicago, and that Mr. Lotz 
be careful that it was not made known that he was 
with Mr. Hart or that he had discussed the matter 
with Mr. Hart. Mr. Hart stated to Mr. Lotz sev- 
eral times that he did not want Mid-States to know 
his [405] position in the matter; that he only 
wanted his account paid and he did not care how. 
He said that Mr. Lotz should tell Mr. Hatfield that 
he was looking for a better deal. Mr. Hart explained 
that in this way Hatfield would not be suspicious. 
“In the conference referred to above Mr. Will 
asked what would happen if Mid-States statements 
were not paid and whether or not any recourse 
could be had against American Fidehty. Mr. Hart 
advised that he would worry about that when it 
developed. 
“In the same conference it was agreed that Mr. 
Smead should return to Oakland to complete the 
| audit on the May business, and it was Mr. Smead’s 
opinion that approximately $40,000 would be avail- 
able for payment on the American Fidelity account. 
Mr. Hart’s secretary made the arrangements for 
Mr. Lotz’ airplane ticket to Chicago and also an 
| exchange of tickets for Mr. Smead to return to San 
Francisco. At this time a special representative of 
American Plan by the name of Richard Cass was 
located in Chicago, and Mr. Cass was acquainted 
with Mr. Lotz inasmuch as he had formerly been 
employed by Mid-States. Mr. Hart told My. Lotz 
not to call on Mr. Cass because of the danger of 
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[406] Cass’ disclosing to Mid-States the American 
Fidelity’s part in the plans. 

“Mr. Lotz had his appointment with Mr. Hat- 
field in Chicago, and Hatfield agreed to take busi- 
ness written by Lotz, provided it was clean business, 
no soldiers, and not sub-standard. Hatfield agreed 
to issue a new general agency contract with Lotz 
at this time and to permit a 15 per cent advance 
commission. 

“On August 20, 1951, Mr. Hart and Mr. Feller 
arrived in Oakland and made a thorough check of 
the books of the agency. At this time the $66,000 
due for May business was still unpaid. 

“Prior to Mr. Hart’s arrival in San Francisco, 
My. Smead had a conference with Jim Russell and 
Mr. John Shea of the Public Service Insurance 
Company, wherein it was agreed that approximately 
$150,000 of the business would be reinsured with 
one of the agency companies. At this time it was 
also agreed, although Mr. Smead cannot reeall who 
made the suggestion, that the business would not 
be handled in the usual way, by the use of bor- 
dereaux covering all of the business of a given 
amount across the board, but the business would be 
handled on a pro rata basis and rewritten in the 
[407] new company. Mr. Smead reported this pro- 
posal to Mr. Lotz while he was in Chicago, and 
when Myr. Lotz returned the work was undertaken 
to caneel policies and rewrite in the name of Mid- 
States. Mr. Lotz failed to mention this deal in Chi- 
cago and knowledge of it was never had by Mid- 
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States. When Mr. Hart and Mr. Feller were here 
in Oakland they were advised of this proposal and 
of the fact that the premiums received for this 
business would be used to liquidate the balance due 
American Fidelity. Mr. Hart again cautioned Mr. 
Smead and Mr. Lotz not to allow Public Service 
or Mid-States to know that he had any part in the 
deal, and under no circumstances were they to men- 
tion his name. On August 20th, while Mr. Hart 
and Mr. Feller were in Oakland they agreed that 
the American Plan Corporation, the managers of 
the Fidelity Insurance Company, of which Mr. Hart 
is president, would advance $50,000 on Mr. Lotz’ 
behalf to the American Fidelity. This was intended 
to help take care of the statement due August 15th 
‘in the sum of $66,000. 
“In connection with the handling of the funds 
‘received on the Public Service deal, Mr. Hart in- 
| structed Mr. Smead and Mr. Lotz as follows: 
‘All funds received directly from Public Service 
| [408] were to be first deposited in the Lotz trustee 
| account, and thereafter withdrawals were to be 
‘made from that account and the monies deposited 
in an account with the Central Bank which was 
Inaintained by American Fidelity. All other monies 
“received by Lotz from any other source, regardless 
of the person to whom they were to be paid or the 
account to be credited, were to be deposited in the 
| American Fidelity account with the Central Bank. 
| “On August 21 and August 22, 1951, an agree- 
si was drawn up by Mr. Hart and Mr. Feller 
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and signed by Mr. Lotz and Mr. Smead. This 
agreement is dated August 22. In addition to this, 
a letter was handed by Mr. Hart to Mr. Smead 
whereby he was to receive $1000 for assistance re- 
quested in working out the liquidation of the Amer- 
ican Fidelity account. 

“The actual work of cancelling the Public Service 
policies and rewriting them in Mid-States was not 
started until the first week in September. During 
this period, and particularly while the policies were 
being written, Mr. Hart telephoned from New York 
almost daily, asking how long it was going to take 
and when he could expect the money. [409] During 
this time Mr. Hart was advised that there was a 
statement of approximately $29,000 due Mid-States 
for June business, payable September 15, 1951. Mr. 
Hart instructed that this payment be made to Mid- 
States. The payment actually was not forwarded 
until October 15, 1951. When the checks were re- 
ceived from Public Service, Mr. Hart was advised 
over the telephone that they had been received, that 
they had been deposited in the trustee account and 
in turn withdrawn and deposited in the American 
Fidelity account. During this period of time Mr. 
Hart called daily from New York. 

“The payments received and the other monies de- 
posited in the American Fidelity account liquidated | 
all of the balance due them except approximately 
$71,000. This amount included not only premiums 
due them, but also traveling expenses in connection | 
with the New York-Oakland trips and the remain- 
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ing balance of $38,000 on the $50,000 advance by 
the American Plan. This amount was taken care 
of by cancelling flat that amount of business and 
rewriting it in Mid-States. This was accomplished 
by dating the Mid-States policies back to date of 
inception. The effect of this was to remove that 
much business from the American Fidelity books 
and eliminate their [410] labilities under the poli- 
cies, and to credit the agency account with that 
much in premium. This transaction originated by 
suggestion from Mr. Hart, and Mr. Hart also sug- 
gested that Mr. Smead call Mr. Hatfield in Chicago 
to see if this arrangement could be worked out. 
Mr. Smead contacted Mr. Hatfield and presented 
the proposition. Mr. Hatfield said that he would ad- 
vise later. In the meantime Mr. Hart called Mr. 
Smead, inquiring as to what was being done, and 
when told that no progress was being made, Mr. 
Hart telephoned Mr. Hatfield and discussed the 
arrangements which were agreed to by Mr. Hatfield, 
and also advised him that he would have to look 
to Lotz for the payment of premiums. 

‘Ralph L. Smead « 

Q. I notice, Mr. Smead, that on pages 3 and 4 
there are a number of changes which have been 
made in ink by someone striking out the typewrit- 
ten portions. Do you know who made those changes? 

A. Well, it carries my initials, and I believe Mr. 
Lotz’ initials. 

Q. You remember when the changes were made 
in relation to when the document was signed ? 
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A. The same time they were—it was signed, I 
believe. I [411] don’t recall that place and time of 
signature. 

Q. Now, as I understand it, some time after the 
American Fidelity account was completely paid out, 
you became an employee of the American Fidelity 
and Casualty Company, did you not, or the Ameri- 
can Plan? A. 1951, yes, sir. 

What date? 

In January, 1951—or 1952, excuse me. 

By whom were you employed? 

By the American Plan Corporation. 

And how long were you employed by them? 
Until October, 1953. 

And what was your position? 

Well, in 1952, January, I was hired as a serv- 
ice Pe cutative to handle the business that had 
been written by Mr. Lotz and that was unexpired 
at that time, to handle the claims. 

Q@. Were you employed by them up to and 
through the bank case? 

A. When was that, in 1950—? Yes, sir, I was 
employed at that time by American Plan. 

Q. Going back I find a letter here I have over-— 
looked. Will you look at that copy of the letter and 
see if you can identify that for me? 

A. Yes, sir. 

Q. And is this a copy of a letter that you sent 
to Mr. Hart under date of August 30, 1951? [412] 

A. Excuse me—yes, sir. 

Mr. Gorrison: Ask this he received in evidence. 
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The Court: Admitted and marked next in order. 
The Clerk: Plaintiff’s Exhibit 21 admitted and 
filed in evidence. 

(Whereupon carbon copy of letter dated Au- 
gust 30, 1951 to Mr. Hart was received in evi- 
denee and marked Plaintiff’s Exhibit No. 21.) 

Mr. Garrison: So that we keep our orientation, 
Mr. Smead, having jumped away from August, 
1951, the Public Service rewrite was going on at 
that time, was it not? 

A. At what time is that? 

Q. August, 1951. 

A. Yes, sir, latter part of August, and Sep- 
tember. 

Mr. Garrison: I would lke to read this letter, if 
Imay, Your Honor. 

“August 30, 1951 
Airmail 
“Mr. Mark M. Hart, President 
American Plan Corporation 
44 Wall Street 
New York, N. Y. 


“Dear Mark: 


“Just thought I would pass along what we are 
doing to clear the American Fidelity and Casualty 
account and let you know that your instructions 
are being complied with fully. We are very con- 
fident [413] that the matter will be cleared per 
agreement, on or before September 15, 1951. 

“We experienced a few obstacles with the Cen- 
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tral Bank, but since your conversation with Mr. 
Smith everything will work out okay. 

“It is realized that deposits have been a little 
slow this week, but this is definitely due to the fact 
that this is just a wrong time of the month for col- 
lections. We have sent out our August billings and 
returns will come in on those next week. We hope 
to collect the major portion of that billing before 
September 10, 1951. 

‘Joe and I are going to Los Angeles Friday to 
see if we can’t together with Mr. Smead and clear 
his account, so in closing, Mark, I repeat that Joe 
and I are most anxious to fulfill our agreement and 
you are receiving the utmost cooperation. I will 
keep you advised of our progress. 


“Very truly yours, 
Ralph L. Smead.” 


@. I notice, Mia. Smead, in the letter that My. 


Hart handed the Central Bank that morning in the’ 


enclosed envelope, it is dated August 17, 1951,— 
what was the date when it was handed to you? 

A. I believe it was August the 22nd. [414] 

Q. And Mr. Hart was in New York on August 
17, was he? 

A. I think he was. I believe we had a teletype 
message from him on or about that date. 

Q. J have one other document that I don’t seem 
to see here, but with that exception, if I may refer 
to that some time later, I will finish my direct tes- 
timony. 
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Oh, yes, Mr. Schimberg has called my attention 
to a teletype that I was looking for. I would like 
to ask you, Mr. Smead, referring to page 8—Mr. 
Bronson, of these, page 8—if you will look at the 
message dated September 6 and see if those mes- 
sages were received and sent by you on the dates 
indicated ? 

A. The first messages? Which message? 

@. The second message at the top of the page. 

A. Well, this teletype message dated Septem- 
ber 6, 1951, was received. 

Q. I see. 

A. From the American Plan. 

Q. Will you read that message? 

A. “September 6, 1951 Joe Lotz operator, Joe 
Lotz Oakland eo 

Q. I can’t hear you. 

A. (Continuing) “Joe Lotz operator, Joe 
Lotz, Oakland, American Plan operator. Would ap- 
preciate your advising address of Public reinsur- 
ance é 

well, wait, excuse—should be “Public Insurance 
Company. [415] 

End.” 

“September 6, 1951——_” 
message continued on page 5 

“Joe Lotz operator. Address is 10 Drumm Street, 
San Francisco. Amount of morning deposit to Amer- 
ican Fidelity and Casualty account $1,718.75. Mr. 
Smead is in San Francisco now working on Public 
Service account. End. American Plan operator.” 
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Q. That is the completion of that series of ex- 
changes, is it? 

A. Well, that particular message, yes, sir. Ap- 
pears to be. 

@. And those messages were received and sent 
by you, were they? A. Yes, sir. 

Q. I will show you a photostat of a statement 
which was introduced in the bank ease as Plain- 
tiff’s Exhibit No. 3, and ask you if you recognize 
that? A. Yes, sir, I recall this. 

@. What is it? 

A. A statement dated the 18th of December, 
1951, and is additional information pertaiming to 
My. Hait’s visit in August of ’51 at which book- 
keepers of Mr. Lotz were present are involved, and 
pertain to total accounts payable and total accounts 
receivable. 

Q. Now, was this statement written out by you? 

A. Yes, sir. [416] 

@. And do you know where you were when you 
wrote it? 

A. I believe that statement was written on the 
first floor of Mr. Lotz’ office. I believe it was written 
for, or in the presence of Mr. Titus. 

@. Being the only two persons present? 

A. As far as f remember, yes. 

Mr. Garrison: Ask this be received as Plaintiff’s 
Exhibit next in order. 

The Court: May be marked next in order. 

The Clerk: Plaintiff’s Exhibit 22 admitted and— 
filed in evidence. 
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(Whereupon photostat of statement dated 
12/18/51 was received in evidence and marked 
Plaintiff’s Exhibit No. 22.) 

Mr. Garrison: I would like to read this, if I 
may, into the record. 

My. Bronson: 22? 

Mr. Garrison: Yes. 

‘Joe Lotz - 

I can’t read the writing. 


“12/18/51 

“During day of August 20th, 1951 while Mr. 
Mark Hart was in Joe Lotz’ office I was asked to 
furnish him with the following information: 

‘Total prem. payable to co.’s. [417] 

“Total receivables. 

“T spoke with our bookkeeping department in the 
presence of: 

“Mrs. Janice Howard. 

‘*Miss Lyla Bowman. 

“Miss Faye Roach. 

“And a tape was run to furnish the above-re- 
quested information. To the best of my recollection 
the below figures are approximately correct: 

‘‘Total premiums payable $287,000. 

“Total receivables $75,000. 

“The following day, August 21st, 1951, I was 
asked to compile a listing by policy number, name 
of insured, amount of premiums, and by individual 
agents, the unpaid American Fidelity and Casualty 
Company accounts receivable. This information was 
compiled by Miss Roach and Miss Bowman of this 
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A. In the early part of September, I think the 
first week of September or thereabouts. 

Q@. Have you ever had any conversation with 
anyone from the Anglo Bank regarding Mr. Lotz’ 
authority to endorse checks made payable to Mid- 
States Insurance Company ? A. Yes, sir. 

@. Have you had more than one such conversa- 
tion ? wy NGS. Site, 

Q. With whom and when did you have the first 
such conversation ? 

A. Ihad conversations with Mr. Roland and Mr. 
Prince. [420] 

The Court: Fix the time. 

The Witness: In the early part of September, 
the exact date I don’t know. I had a conversation 
in person and also I had telephone conversations 
from those. 

Mr. McCallum: Q. What was the subject and 
what was said during the first conversation ? 

Mr. Garrison: What year is this? 

Mr. McCallum: I presume 751; am I right? 

The Witness: 1951, yes, sir. 

The Court: Do you recall the month? 

The Witness: September, 1951. 

Mr. McCallum: Q. He said the early part; is 
that correct, Mr. Smead ? 

A. Yes, sir, as I recall it. 

Q. What was said? 

A. The gentleman asked for, asked if Mr. Lotz 
had authority to deposit checks payable to insurance 
companies and T advised him that he did. 
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On, I believe, the second occasion, or on a dif- 
ferent occasion, they asked that—asked where that 
was contained, and I said it was in his general 
agency agreement with his companies. They asked 
for copies, or the original contracts, which we prom- 
ised to furnish—I believe Mx. Lotz was present at 
one or two of those conversations—which we did 
promise that we would furnish the bank. [421] 

Then they had follow-ups on by telephone. 

How many follow-ups did you receive? 

Oh, I would say at least two. 

Do you recall what was said? 

They asked for the contract. 

And what did you say? 

I told them on one occasion that—I believe 
it was while Mr. Lotz was out of town—that he 
would have to show them the contract on his return. 

@. What was said on the other occasions? 

A. I believe that is the last conversation that I 
remember. 

Q. Were there three, then, that you recall; three 
separate occasions ? 

A. There were three or more, yes, sir. 

Q. And over what period of time did these con- 
versations extend ? 

A. Oh, a period of probably three weeks. 

Q. Commencing with the first part of Septem- 
ber ? 

A. Still—. I would say from the, possibly, the 
tenth of September for a period of three weeks 
thereafter. 
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@. Did you ever tell anyone at the Anglo Bank 
about the letters that had been introduced here as 
the Bank’s exhibits, two, three and four? 

Ee No, SIT. 

@. Did you ever tell anyone at the Anglo Bank 
that Mr. Lotz [422] had asked for authority and 
Mr. Hatfield had refused to give it to him? 

A. No, sir. 

Q. As General Manager, Mr. Smead, were the 
deposits by the Lotz Agency made under your su- 
pervision and control? A. Yes, sir. 

@. I show you what purports to be three photo- 
stats—four photostats, copies of deposits, ask if 
those are copies of deposits made by the Lotz 
Agency with the Anglo Bank? 

A. Would you mind repeating the question? 

Q. I say, do they represent copies or photostats 
of deposits slips of deposits made by the Lotz 
Agency with the Anglo Bank? 

A. J don’t believe this deposit slip originated | 
from Mr. Lotz’ office. The others represent deposits - 
made by Mr. Lotz with the Anglo Bank. 

My. McCallum: We offer, then, those that have 
been identified as having been made 

The Court: Be admitted and marked, with the 
exception of those two. 

Mr. McCallum: That is the one. 

The Clerk: These two right here. 

Mr. McCallum: More than two. I think there are 
eees 
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The Clerk: Yes. Intervening Plaintiff’s Ex- 
hibit 6 admitted and filed in evidence. [423] 


(Whereupon four photostatic copies of de- 
posit slips were admitted in evidence as Inter- 
vening Plaintiff’s Exhibit No. 6.) 

Mr. McCallum: Q. Was the checkbook of the 
Trustee account of the Lotz Agency which was held 
with the Anglo Bank maintained and kept under 
your supervision ? A. Yes, sir. 

Q. I show you what purports to be three photo- 
static copies of three of the pages and ask you if 
you can identify those as copies from the Joe Lotz 
checkbook of the Trustee account with the Anglo 
Bank? A. Yes, sir. 

Mr. McCallum may these be marked, please, as 
the Plaintiff’s Exhibit next in order? 

The Court: Be admitted and marked next in 
order. 

The Clerk: Intervening Plaintiff’s Exhibit 7 ad- 
mitted and filed in evidence. 


(Whereupon photostatice copies of check stubs 
were received in evidence and marked Inter- 
vening Plaintiff’s Exhibit No. 7.) 


Mr. McCallum: Q. Now, Mr. Smead, directing 
your attention to the deposit slip that is dated Sep- 
tember 7, and to the item marked “Russell and 
Bond, $5,547.25,” is that one of the checks that the 
Lotz Agency received from the Public Service 
transaction? [424] 

A. I believe it was, yes, sir. 
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Q. And it was, of course, deposited in the Joe 
Lotz Trustee Account with the Anglo Bank? 

EXee) Yes. Sir. 

@. And that check, you reeall to whose order 
that check was made payable? 

A. I believe it was payable to, as far as I know, 
it was payable to Mid-States Insurance Company. 

Q. Now, will you look at the check stubs, please, 
and find for me where that particular deposit ap- 
pears to have been entered in the checkbook? 

A. What is the date of the deposit? 

@. September 7, a gross amount of $14,790.16. 

A. It appears to be on this. 

The Court: What is the answer? 

The Witness: Appears right below Check 5006. 
It is written deposit 9-7-51. 

My. McCallum: Q. Did you understand cor- 
rectly, Mr. Smead, that on December 7, 1951, there 
was $14,790.16 deposited in the Joe Lotz Trustee 
account with the Anglo Bank of which $5,547.25 
represented a check from the Public Service made 
pavable to Mid-States? 

A. Apparently is, yes, sir. 

@. Now, at the time that deposit was made, and 


looking again at the cheek stub, how much did Mr. — 


Lotz have in the Trustee [425] account besides the 
sum represented by that deposit? 

A. Well, he had $1,846.02 less $133.48. 

Q. All right. Approximately $1700 other than 
the deposit? i) es, Sir, 

Q. Now, will you look down further, please, and 
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tell us do you find a stub representing a check 
having been made payable to the American Fi- 
delity? 

A. Check No. 5009, amount of $15,000. 

Q. And the date of that check? 

A. Well, it is a bit confusing; looks like 9-7, 
appears that the seven is marked through and made 
9-11-51. 

@. I show you the other Plaintiff’s Exhibit 
No. 19. Is the Check 5009? 

A. 5009. Yes, sir. 

Q. Now, from the actual check itself, can you 
tell me the date of the check? 

A. The check is dated 9-7-51. 

Q. In other words, does the check to the Amer- 
ican Fidelity bear the same date then as the de- 
posit was made? 

A. Bears the date of 9-7-51, yes, sir. 

Q. Now, divecting your attention to the deposit 
slip dated September 14, and to the item $67,500, 
does that represent the check received from the 
Public Service writings ? iA Yes, sir. 

Q. And is that the check that was made payable 
to Joe Lotz? [426] 

A. I don’t know from this whether this is the 
one or not. 

Q. Looking back at the next check stub, when 
do you find that the next check was made payable 
to the American Fidelity? 

A. On September 15, 1951, Check for $60,000. 
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Q. And what does the date of the deposit show 
by your check stubs? 

A. September 14, 1951. [426-A] 

Q. And how much money did Mr. Lotz have in 
the account other than what was deposited at the 
time the $67,000 check was deposited ? 

A. This is on 9-15—9-14 a deposit of $68,811.04. 

Mr. Garrison: Don’t all those figures appear 
from the record, My. MeCallum? 

Mr. McCallum: What figures? 

Mr. Garrison: The question you just asked; it 
is in evidence. 

Mr. McCallum: A little hard to decipher unless 
someone is familiar with the check book. 

The Witness: I think possibly the best way to 
figure it out would be to read the withdrawals and 
deposits. At the top of the sheet there shows a 
figure as being on hand of $15,703.47, a withdrawal 
of $15,000. This is 9-7, apparently, deposit of 9-11-51 
of $1,062.64. 

I see the balance here, leaves a balance of 
$1,766.11; deposit of the 14th of September, $4,- 
951.98; a withdrawal 9-14-51 of $1,056.94. So appa-_ 
rently at that time it was approximately $6,000. ; 

Q. Then also at the time, then, he drew the 
eheck to American Fidelity and Casualty for $60,000 
he had approximately $6,000 of his own funds? 

A. I don’t know whether his own funds or not. 

Q. Funds other than the $67,500 check received 
from the Public [427] Service? 

A. No, there was a deposit of $68,000—$68,811, 

| 
| 
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looks like four cents or 64 cents, in addition to the 
approximate figure that I gave before the with- 
drawal of $60,000 on the next day. 

Q. Can you tell us how much funds other than 
the sixty seven thousand from the Public Service 
he had in the account? 

A. How much funds other than——? 

Q. The $67,500 from Public Service. 

A. Well, it appears to be approximately $67,- 
500? I would say approximately seven or eight 
thousand dollars. 

(). At the time he drew the check for $60,000 
to American Fidelity? A. Yes, sir. 

Q. Did you ever discuss with anyone from the 
American Fidelity as to what you were doing with 
the funds from the Public Service when they 


came in? A. Yes, sir. 
Q@. With whom did you have such a conversa- 
tion ? A. With Mr. Hart. 


@. When did that conversation take place? 

A. The conversation took place during his visit 
of August 20, 195. 

Q. What did he say? 

A. And also I had conversations at later times on 
that. He instructed that the funds received from 
Public Service be [428] deposited in Mr. Lotz’ trus- 
tee account, then withdrawn payable to American 
Fidelity and Casualty Company and deposited in the 
American Fidelity and Casualty account, Central 
Bank, in Oakland. 

Mr. McCallum: Thank you. 
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The Court: Take a reeess. 
(Short recess.) 
Mr. Bronson: Mr. Smead. 


RALPH L. SMEAD 
reealled to the stand as an adverse witness on behalf 
of the plaintiff, previously sworn. 


Cross Examination 

Mr. Bronson: Q. Mr. Smead, you were a wit- 
ness in the proceeding that we have been ealling 
the bank ease here, were you not? 

A. Yes, six. 

Q. Now, that was tried, I believe, in May of 
1953, just a year ago? 

A. I don’t reeall the date. 

Q. All right. 

The Court: Where was it tried? 

Mr. Bronson: Right in this court before Judge 
Harris. I wasn’t present, Your Honor. 

The Court: What? [429] 

Mr. Bronson: I wasn’t present, but I have 
some 

The Court: Neither was LI. 

Mr. Bronson: Makes two of us. 

Q. Then your deposition was taken in that ease, 
Mr. Smead. I have the transcript of it here show- 
ing the date as April 1, 1952, about a year before 
the bank ease went to trial; you reeall that? 

A. I reeall the deposition, yes, sir. 

Q. Anda month after that deposition was taken 
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you appeared in a proceeding before the insurance 
commissioner that had for its purpose an examina- 
tion of Joe Lotz on the conduct of his agency; you 
remember that? 

A. That was in 1952, I believe, yes, sir. 

Q. Yes. Now, in each of those proceedings you 
were sworn, were you not, to tell the truth before 
you testified ? ghee CS, Sir. 

@. Not only in the deposition but in the trial 
and in the insurance commissioner hearing? 

A. Right. 


Q. You testified earlier in your examination by 
Mr. Garrison that when you went back to New York 
and arrived there on August 18 and went to the 
office of the American Plan in New York and met 
Mr. Hart, Mr. Sudekum, Mr. Will, and Mr. Feller, 
there, that they asked you certain questions about 
the debt or the amount owing by the Lotz agency to 
American Fidelity and [4380] Casualty which you 
stated was about $240,000, how much you owed to 
Mid-States, which you stated was about $30,000, 
and to other companies which you said was between 
ten and twenty thousand, and that you then were 
'asked what the receivables were of the agency and 
you stated it was $75,000 approximately. 

A. Yes, sir. 


Q. I want to read now from testimony in the 
Insurance commission proceeding which I’ ask you 
at the end of it if that was your testimony at that 
place. This took place between the dates of April 
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29, 30, May 1 and 2, all in 1952, and counsel, I am 
reading from page 263. 

Mr. Garrison: I don’t have a copy of the tran- 
seript, so the dates don’t help me. 

Mr. Bronson: Like to come up and observe? 

Mr. Garrison: No, go ahead. 

The Comt: He is willing to trust you. 

Mr. Bronson: That is nice, Judge; always nice. 

Mr. Garrison: What is the page, counsel? 

Mr. Bronson: Page 263 and page 264. 

“Question: Is your memory good or bad on 
that? 

“Answer: Well, I remember the discussion we 
had at that time. I think we owed the American 
Plan, or the American Fidelity and Casualty Com- 
pany in premiums written approximately $240,000, 
or thereabouts. That was the balance at that time 
to [431] date, with an estimation of how much busi- 
ness that had been written in the month of August 
to that time that would be due. 

“Question: $240,000? 

“Answer: Approximately $240,000. Now, we dis- 
cussed with M1.—well, with the gentlemen in the 
American Plan office, our accounts receivable on the 
American Fidelity and Casualty business judging 
from what we had written should almost cover that. 
We realize there was some shortage, although we 
didn’t tell the people in the American Plan office 
that we thought there was probably $30,000 differ- 
ence in the amounts of our receivables and the 
amounts we owed them because Mr. Lotz and myself | 
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knew that the situation could be taken care of. We 
discussed the possibility of obtaining a loan on our 
20 per cent guaranteed commission. 

“Question: How much was the loan or possibility 
of a loan? 

“Answer: Well, at that time I believe we had 
two hundred and some odd thousand dollars un- 
earned premium reserve, which 20 per cent of it 
equalled better than $50,000, between fifty and sixty 
thousand dollars, and the American Plan people 
said, ‘Well, when you get back to the Coast see if 
[432] you can obtain a loan for that amount and 
we will guarantee that amount to your creditor and 
if you cannot get it maybe we can work out some 
advancement and loan it to you ourselves.’ 

‘Question: Did you get that loan? 

“Answer: We came back—I came back first to 
California, Mr. Lotz going to Chicago. I came back 
to California. Mr. Mead and myself attempted to 
obtain a loan under our contract, but it seems as 
though everyone we approached, and we approached 
a few banks, finance companies and individuals on 
the matter, that they didn’t understand the retro- 
spective plan of operation. So therefore we were 
unable to get that loan, although it was guaranteed. 
So consequently the people from American Plan 
did loan toward our 

“Question: Indebtedness? 

“Answer: Indebtedness of $50,000. 

“Question: Well now, you stated that there was 
“approximately, according to your recollection and 
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best belief, $240,000 due the American Fidelity and 
Casualty Company at the time you visited New 
York, so you have accounted for $50,000. Now, 
where was the rest coming from? 

‘Answer: Well, we figured we had that at that 
[433] time in uncollected American Fidelity and 
Casualty premiums around $200,000. As I explaimed, 
we had one very large agent in the Los Angeles 
territory that was quite a bit behind, and it was 
hurting our float proposition. 

“Question: That was your brother, wasn’t it? 

‘Answer: That is right. It seems as though he 
was having collection problems himself, but that is 
what it amounted to, that we got behind on the float 
situation, that there was accounts receivable.”’ 

Mr. Bronson: Q. You gave that testimony, did 
you not? A. Yes. 

@. And you represented to the insurance com- 
missioner, who was the hearing officer there, under 
oath, that your receivables amounted to approxi- 
mately $200,000, not $75,000? 

A. J think, Mr. Bronson, that we based that 
figure on unearned premium reserves, as distin- 
euished from uncollected premiums. 

Q. Turning to the deposition in the bank case 
taken a month before the testimony I have just 
read—I am referring, counsel, to page 30 of the 
deposition in the bank case. 

Mr. Bronson: This deposition appears, if the 
Court please, to have been taken by Mr. McCallum, 
and the questions that I am about—and the an- 
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swers I am about to read were under his examina- 
tion. At the top of the page. That refers to the 
same [434] subject, the same incident in New York. 

“Question: And you were asked some rather 
specific questions by Mr. Hart at that time, were 
you not? 

“Answer: I think there were numerous ques- 
tions, yes. 

“Question: He asked you how much money was 
owed all companies? 

“Answer: Well, I don’t know whether they did 
or not. 

‘Question: And you told him that there was ap- 
proximately $250,000 owed the American Plan and 
twenty nine thousand owed Mid-States and ten 
thousand to miscellaneous companies ? 

“Answer: J don’t know whether I did or not. 

“Ouestion: And he asked you the amount of the 
receivables and you said approximately seventy five 
thousand ? “Answer: I don’t recall that. 

“Question: He asked you what had happened to 
the monies collected and you told him that they 
had gone out in advance commissions and operating 
costs. 

“Answer: I don’t know about that. 

“Question: Your answer is, I take it, that you 
don’t remember whether those questions were asked 
or [485] whether those answers were given? 

“Answer: That is right.” 

Q. Now, I will direct your attention, Mr. Smead, 
to the so-called station-to-station call put in from 
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New York to Chicago while you were in New York 
on the same oceasion. I am reading from the last 
line on page 117 of the record of the trial of the 
bank case while Mr. Smead was on the stand under 
oath. 

‘‘The Court: Mr. Garrison, you asked to econ- 
clude our session at a quarter of four. I have one 
brief statement in clarification of this matter. On 
page 2 of the statement, Mr. Smead, there is set 
forth:—’’ and then a quotation. 

‘**Tn placing these calls, Mr. Hart directed 

By the way, I will interrupt myself a minute. 
That was one of the statements that you had signed 
that was being referred to there, do you recall that? 

A. The statement station-to-station ? 

Q. Yes. A. Yes, sir, I do. 

Mr. Bronson: This is a quotation from the state- 
ment. 

“<“Tn placing these calls, Mr. Hart directed that 
the calls be placed station-to-station so that [4386] 
the place of origin would not be known in Chicago, | 
and that Mr. Lotz be careful that it was not made’ 
known that he was with Mr. Hart or that he had 
discussed the matter with Mr. Hart. Mr. Hart stated | 
to Mr. Lotz several times that he did not want Mid-_ 
States to know his position in the matter; * * * 
May I ask you whether or not that is a true state- 
ment? 

“The Witness: That is not. 

“The Court: That is not a true statement? | 

‘lhe Witness: No, sir. Your Honor, if I may 


| 


99 
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say something. I offered once with Mr. Garrison 
to go through these statements—— 

“Mr. Garrison: Just a moment, Mr. Smead, just 
a moment. 

“Mr. McCallum: Let him answer the Court. 

‘‘My. Garrison: Yes, but he is making a state- 
ment, I couldn’t hear what he is saying. 

“The Witness: JI said at one time I made the 
offer to go through the statements with you and 
correct the parts that were not true and to give 
you a statement if you wanted it, exactly what 
happened.” 

Q. Did you give that testimony in the bank 
trial ? 

A. Yes, sir. And I say today that the statements 
are not entirely true, Mr. Bronson. [437] 

Q. Yes? 

A. They are not; there is parts of the statement 
that are not true. 

Q. All right. I have difficulty finding just what 
the truth is as you understand it. 

May I read from the same record at page 33— 
no, from the deposition, I should say, in the bank 
ease, from page 33 on the subject of the so-called 
station-to-station call conversation. Line 8. Mr. 
Smead was under examination at page 33 by Mr. 
Garrison. 

“Question: Do you recall stating to me at that 
time that when the telephone call was placed to 
Chicago from New York, to make the appointment 
for Mr. Lotz with the Mid-States officials, Mr. Hart 
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directed that the calls be placed station-to-station 
so that the place of origin would not be known in 
Chicago ? “Answer: I do not. 

‘Question: And that Mr. Lotz be careful that 
it was not made known that he was with Mr. Hart 
or that he had discussed the matter with Mr. Hart? 

‘“‘Answer: I do not.” 

A. Myr. Bronson, those are the same questions 
pertaining to the same statements which I say are 
not entirely true. 

Mr. Garrison: What page is that, Mr. Bronson? 

Mr. Bronson: That was on page 31, counsel— 
wait a minute, 33. 

Q. In the deposition in the bank case at page 30, 
counsel, this has reference to some statement that 
you made in those December statements with re- 
gard to—page 3l—with regard to a statement that 
Mr. Will is supposed to have made during the 
course of that meeting in New York in August, on 
the 13th day of August, 1951. The question in the 
deposition by Mr. Garrison: 

“Do you recall Mr. Will participating in the con- 
versation ? 

‘“‘Answer:’? —by yourself— “Mr. Will made notes 
of the conversation. 

“Question: Did he make any statements in the 
conversation ? 

“Answer: I don’t recall any statements made by 
Mr. Will. 

“Question: Do you recall Mr. Will asking Mr. 
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Hart ‘what will happen if and when Mid-States 
statements cannot be met’? 

“Answer: I don’t recall that conversation. 

“Question: And Mr. Hart said he would worry 
about that if it should develop. 

“Answer: I don’t recall that conversation.” 

A. The conversation certainly took place; very 
definitely. [489] 

Mr. Bronson: Q. Well, the question I want to 
know, were you under oath when you made that 


statement ? A. Yes, sir. 
Q. Just like you are today? 
‘A. Yes, Sir. 


Q. Now, with regard to the incident regarding 
Mr. Cass—I am reading from the testimony in the 
bank trial, page 78. This will be a little longer— 
there are about three pages of this, Your Honor, 
and I think that it should all be read so that in 
fairness all the way around. 

You know what I mean by the reference to Mr. 
Cass and the statements that you had given that 
Mr. Hart suggested that he do not see Mr. Lotz 
—don’t see Mr. Cass? A. Yes, sir. 

Q. You have that in mind, have you? 

A. Yes, sir. 

Mr. Bronson: Bottom of the page 78. 

“Question: I will show you what is marked 
‘Plaintiff’s Exhibit No. 2 in Mr. Smead’s deposi- 
tion and I will read to you, very short, dated 
12/7/51.’’ This is the quotation, the statement of 
12/7/51, in part as follows: 
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“Since making my statement of December 6, 
1951, a few additional items have come to my atten- 
tion which I think I should state: [440] 

‘1. While in New York, Mr. Hart’s office, Joe 
mentioned that he wanted to see Dick Cass and Hart 
said several times for Joe not to see Cass as he 
was afraid Cass might be friendly with someone at 
Mid-States and tell them what we intended to do. 
Joe promised him he would not see Cass. 

“ “During a telephone conversation with Mr. Hart 
in November after approximately $60,000 premium 
volume of AFC policies had been cancelled and re- 
written in Mid-States Insurance Company, Mr. 
Hart asked me to destroy any teletype messages 
that were sent during the course of liquidation that 
might be harmful to him. Ralph L. Smead.’ ” 

End of quotation. 

‘Did you write that out in longhand? 

“Answer: Yes, I wrote that out, I think, Mr. 
Garrison. 

“Question: Handed it to Mr. Titus, did you? 

‘‘Answer: Yes. 

“Question: And was all that untrue when you — 
wrote it out? “Answer: That 

“Question: Just answer the question. Was it un- 
true ? 

‘‘Answer: Not all of the original statement; 
[441] there were certain small portions that might 
be true, but: 

“Question: The majority of it was untrue? 
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“Answer: The majority was untrue and very 
definitely untrue. [441-A] 

“The Court: The majority of this last supple- 
ment? 

“The Witness: The original supplement of the 
original letter. 

“Mr. Garrison: Question: Were you talking 
about the supplement? 

“The Court: I think counsel directed his atten- 
tion to the supplement. 

‘The Witness: There is—I don’t think that sup- 
plement is true either, from my recollection. That 
is something that Mr. Titus and I talked about, be- 
cause he asked me the question if—he asked Joe 
if he saw Mr. Cass while he was in Chicago. 

“Mr. Garrison: Did you fabricate all this con- 
versation with Mr. Hart and make that up? 

“Answer: Mr. Hatfield and myself did, yes. 

‘Question: Mr. Hatfield wasn’t present in New 
York, he didn’t know what Mr. Hart had said? 

‘Answer: ‘hat is true, he didn’t say what is in 
this 

“Question: Who suggested this conversation 
alluded to Mr. Hart about what he told Joe to do 
or not to do in Chicago about Mr. Cass; where did 
that all originate? [442] 

“Answer: I don’t know, Mr. Garrison, originated 
between Mr. Hatfield and myself. 

“Question: He wouldn’t have had any way of 
making that up, because you were present in New 
York when this meeting—— 
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‘‘Answer: That is true.” 
and then another subject is taken up. 

@. Now, turning to the deposition, page 31, bot- 
tom of the page—now, wait a minute, I may be mis- 
taken on my reference. This has reference to the 
circumstances of Lotz going to Chicago after the 
meeting of 

The Court: After the New York meeting? 

My. Bronson: Yes. 

“Question: Did Mr. Hart suggest to Mr. Lotz 
that he would go to Chicago and see Mid-States 
officials ? 

“Answer: J don’t recall whether it was Mr. 
Hart’s suggestion. I believe Mr. Lotz had plans to 
go to Mid-States Insurance Company. 


“Question: Did Mr. Hart repeat several times 
to Mr. Lotz that he did not want anyone at Mid- 
States to know the American Fidelity’s position in 
the matter? 

“Answer: IJ don’t recall that conversation.” 

This has reference, if the Court please, to—and 
the [443] witness—to the testimony given today 
and the statements with regard to the deposition — 
being made that was made on the Public Service | 
deal through the trustee account, bottom of page 81 | 
of the bank trial, when Mr. Smead was under ex- 
amination, under oath, on cross examination: 

“Question: Now, Mr. Smead, is it true or is it, 
not true that Mr. Hart told you to deposit these | 
Public Service funds first in the trustee — 

| 
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and then in the American Fidelity and Casualty 
Company account at the Central Bank? 

‘‘Answer: It is untrue. 

“Question: Did you make that all up when you 
told it to me in my office? 

“Answer: Mr. Hatfield and I made up all the 
statements, Mr. Garrison. 

“Question: Well, you didn’t say anything about 
that in the statement that you wrote out, that you 
first wrote, this is something that has developed 
since your first statement. 

“Answer: I think it is in the original statement 
also. 

‘Question: 

By Mr. Garrison: 

“Tt just doesn’t happen to be. 

“But anyway, you did transfer the money [444] 
immediately out of the trustee account into the 
American Fidelity Account, didn’t you? 

“Answer: We wrote a check. 

“Question: Yes, sir. 

“Answer: As that is a matter of record. 

“Question: Yes, sir, 1t is a matter of record, and 
transferred there almost the same amount within 
the week, wasn’t it? 

“Answer: I don’t know for sure, Mr. Garrison. 

“The Court: Within the week of the 24th? 

“My. Garrison: Well, within two or three days 
following, I don’t know just how close, but very 
close, and Mr. Smead knows all about it. 

“Mr. Garrison: Question: And you are still 


2)>} 
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working for the American Plan and American Fi- 
delity and Casualty? 

“Answer: Employed by the American Plan Cor- 
poration. 

“Question: Wholly owned subsidiary of Ameri- 
ean Fidelity and Casualty? 

“Answer: I don’t know that, I don’t believe it is. 

‘‘Question: You testified to it earlier in the day. 

“Mr. McCallum: I don’t recall he said wholly 
[445] owned subsidiary, Mr. Garrison. 

“Mr. Garrison: Question: I think you said man- 
agers of the business. 

“Answer: You as automobile managers under 
a management contract, but the financial relation- 
ship, I don’t believe they are owned by the Ameri- 
ean Hidelity. 

“Question: I see. Your technicality is well taken. 

“So I take it then, that—do I understand that 
Mr. Mead, Mr. Lotz’ attorney, was never present 
when any of these statements were given by you 
and Mr. Lotz in this connection | 

“Answer: We are talking about the original 
statements ? | 

‘Question: About your statements. | 

“Answer: I don’t recall whether he was in your 
office or not. 

“Question: No, he wasn’t in my office. Well, he 
might have been, but was he present when any of 
the earlier statements were taken? 

‘Answer: Mr. Hatfield and I made this original’ 
statement up at night, wee hours of the morning. | 


| 
} 
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“Question: I am not interested in that, my ques- 
tion is: [446] 

“Was Mr. Mead ever present when any of the 
statements were taken? 

‘‘Answer: Besides these two, are there other 
statements ? 

‘‘Question: Any statement. 

“Answer: Not to my knowledge, no. 

“Question: Your positive testimony he was not 
present ? 

‘Answer: Well, I only know of this statement 
and one that was in your office. 

“Question: And he wasn’t present? 

“Answer: He wasn’t present at those two. 

‘‘Question: He did see this statement, however, 
when he acknowledged it as a notary, didn’t he? 

‘Answer: I don’t know whether he did or not. 

“Question: Weren’t you present when he ac- 
knowledged it? “Answer: Yes. 

“Question: He had it in his hand, didn’t he read 
it over? 

“Answer: JI am not sure whether he did or not. 

“Question: You mean that Mr. Mead would let 
Mr. Lotz, his client, sign something of this impor- 
tance, ten pages handwritten, and not read it? 

“Mr. McCallum: Objected to as calling for his 
[447] opinion. 

“The Court: Sustained. 

“Mr. Garrison: Question: And can you tell us 
you don’t know whether he read it or not? 

“Answer: I don’t know, no. 
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“Question: Don’t you know as a matter of fact 
that there was a very great discussion with Mr. 
Mead about this statement? 

“Answer: There was a discussion in his office 
about the statement. 

“Question: Well, did he know that this was fab- 
ricated ? ‘‘Answer: He did not 

‘““Ouestion: And made out of whole cloth? 

“Answer: I don’t know how far we went through 
the statements, I recall that he witnessed the sig- 
nature. 

“Question: Did he know that it was all a fabri- 
eated pack of lies? 

‘“Answer: JI didn’t tell him that until some time 
later. 

“Question: At the time you didn’t tell him? 

“Answer: That’s right. 

‘Question: You knew that I was representing 
Mid-States and Mr. Hatfield, didn’t you? [448] 

eAmswer: Yes did: 

“Question: Why didn’t you tell me it was all 
fabricated and made up? 

“Answer: Because I didn’t know your designs 
or purpose, Mr. Garrison. 

“Question: You didn’t, huh? 

“Answer: No. 

“Question: Did you suspect they were the same 


as yours? 
“Answer: I didn’t have any except to assist Mr. 
Hatfield. 


“Question: T see. I think that, 1s all.” 
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Q. Now, taking that statement of December 6, 
the first and longest, the ten-page one that went 
into the wee, small hours, there was drinking going 
on during that period, wasn’t there? 

A. I don’t know, what 

Q. As you have sworn on other occasions—I beg 
your pardon? 

A. What do you eall drinking? 

Q. Intoxicating liquor. 

A. Yes, there were approximately two, I don’t 
think more, beers consumed. There was, however, 
drinking involved. 

Mr. Bronson: That is all, Your Honor. 

Mr. Kakures: No questions, Your Honor. 

Mr. Garrison: Can I see that transcript? [449] 

Mr. Bronson: You mean the insurance—— 


My. Garrison: No. 

Mr. Bronson: I will give you all of these; I 
may have left some of the markers out. 

Myx. Garrison: Your Honor, I haven’t had a 
chance to find my places in this transcript of the 
trial; I didn’t have a copy of it. It is five minutes 
to four; would it be out of order if I suggested —— 

Mr. Bronson: Quite agreeable to me. 

The Court: After you look at that clock it is a 
clear indication to me what you want. 

Mr. Garrison: Not as lazy as I appear, but I 
have a good excuse here anyway. 

The Court: Very well, take the adjournment 
until ten o’clock. 
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(Whereupon an adjournment was taken until 
Friday, May 7, 1954 at 10:00 o’clock a.m.) 

The Clerk: Mid-States Insurance Company ver- 
sus American Fidelity and Casualty Company, fur- 
ther trial. 

Mr. Garrison: Ready. 

Mr. Bronson: Ready, Your Honor. 

The Court: Proceed. Take the stand, please. 
Let’s proceed in this ease. 

The Clerk: Ralph L. Smead to the stand, here- 
tofore sworn. 

RALPH L. SMEAD 

one of the defendants herein, recalled as an adverse 
witness on behalf of the plaintiff herein, under 
Rule 48(b) of the Federal Rules of Civil Proce- 
dure, having been previously duly sworn to: tell 
the truth, the whole truth and nothing but the truth, 
resumed the stand and testified further as herein- 
after indicated : 

Mr. Garrison: I have no questions of Mr. Smead 
myself, Your Honor please. 

The Court: Any further questions, Gentlemen? 

My. Garrison: Unless Mr. Smead has some com- 
ment he wishes to make. 

The Witness: If I might. 

Mr. Bronson: I think that is a little irregular, if 
T [451] may say so. This is a civil proceeding be- 
tween certain parties—Oh, I beg Your Honor’s 
pardon, he appears pro per; I had forgotten that, 
Judge. 

Cross Examination—(Pro Persona) 
Mr. Smead: If I might, I would like to comment 
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on the difference in some of the depositions and tes- 
timonies that I have given prior to this trial. 

I think most of them are in connection with some 
written statements that I have given to, I think, 
both parties in this case, the Mid-States Insurance 
Company and the American Fidelity and Casualty 
Company. 

I have said in different cases that parts of these 
statements are not true, and that is correct, very 
definitely. However, I think that the statements as 
written contains most of the facts that happened. 

During the periods that these previous matters 
took place, the depositions and the other proceed- 
ings, I was employed with the American Plan Cor- 
poration. I was last employed as the Pacific Coast 
Manager of that Company. 

I have talked on many occasions with Mr. Hart, 
who was President of the American Plan, pertain- 
ing to those statements. The first time, I believe, 
I talked to him was in December, shortly after 
the statements were given, by telephone, in New 
York. I talked with Mr. Hart in person. He came 
to [452] California in January of 1952, and he 
wanted to know specifically what was in the state- 
ments. [ told him that the statements covered pri- 
marily what had happened in the liquidation of Mr. 
Lotz, including what had happened in our New 
York conference in our office. 

Mr. Hart said that he was very concerned over 
the statements, and that if there was any proceed- 
‘ings ever negotiated against him that he couldn’t 


568 JIid-States Insurance Company, et al., vs. 


(Testimony of Ralph L. Smead.) 

stand the statements, he would have to do something 
to refute them. He asked myself, Mr. Lotz, to come 
to San Francisco and give a statement in the office 
of Mr. McKinnon, Mr. Bronson. Pertaining to a 
new statement, he said that he definitely had to 
change the figures in the statements, the amounts 
payable or receivable, rather, by Mr. Lotz. I did not 
have copies of these statements that we referred to 
in my possession. 

Mr. Hart said to me it was best that we try to 
forget the things that were contained in these state- 
ments, and that is what I have—what I was trying 
to do during these periods is to forget these things. 
I did not have any opportunities to review the 
statements in detail until within the last two weeks 
during this time. 

The Court: Is that all you wish to say? 

The Witness: JI believe that about covers the 
statements, things that happened. 

The Court: If I understand you, then, you admit 
yourself [453] you hed? 

The Witness: Yes, sir. I tried to keep from 
bringing out the facts; I tried to answer a question, 
Your Honor, in a round-about way. 

The Court: What prompted you to do that? 

The Witness: Mr. Hart, Your Honor. 

The Court: There must have been some other 
purpose in your misleading; he didn’t force you to, 
did he? 

The Witness: I guess not in that sense, but I 
was employed by him, Your Honor, I was working 
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for him. I had constant pressure on that subject. 
I tried not to le, Your Honor, during these state- 
ments. I came up—I have been in the hospital 
since in February, I had six weeks, five, six weeks 
in the hospital, I gave this a lot of thought. I knew 
the matter was coming up this year. I tried to come 
up here this time, I wanted to present the facts as 
t knew them in full, I didn’t want to hold back 
anything, regardless of what it might favor or who 
it might not favor. I was familiar with everything 
that happened in this proceeding that Mr. Lotz is 
involved in. 

f think Mr. Lotz is a very fine man, I love him 
hike a father. He is involved in something between 
two insurance companies, and that is what hap- 
pened. 

The Court: All right. Step down. 

Mr. Bronson: May the witness remain there a 
moment, Your [454] Honor? 

The Court: All right. 

Mr. Garrison: Your Honor, if I could ask the 
witness one or two questions. 

The Court: All right. 


Redirect Examination 
Mr. Garrison: Mr. Smead, you say that there 
are some respects in which the statements are not 
accurate ? A. Yes, sir. 
Q. Would it be difficult for you to point out to 
the Court which portions of the statements might 
be inaccurate ? 
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A. No, sir, it wouldn’t. 

Q. Would you do it, please? 

Al Yes, sir. 

Q. So that there will not be any misunderstand- 
ing about it. 

A. I have primary reference, Mr. Garrison, to 
the statement in your office, if I might have that one 
also. 

Q. Oh, yes. 

A. The first paragraph of this memorandum 
statement, which was taken in Mr. Garrison’s office, 
pertains to the appointment of Mr. Lotz by Ameri- 
ean Fidelity and Casualty Company, and it reads, 
the latter portion: 

“The appointment by American Fidelity occurred 
approximately the Ist day of December, 1950, and 
at [455] first a portion of the business written by 
Mr. Lotz was placed with that Company, but 
shortly thereafter most of the writings were placed 
with American Fidelity. This resulted by insistence 
by Mr. Mark Hart, President of the American Fi- 
delity that most business be placed with their Com-_ 
pany.” | 

IT recall that at no time Mr. Hart during that 
period insisting or demanding or in any other way 
trying to get more business in his Company. That 
portion of the statement T can’t say is correct. 

Q. Was that subject discussed after the docu-_ 
ment was prepared in my office? 

A. I don’t reeall, Mr. Garrison, what might have 
prompted that portion of the statement. 
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Q. The statement got im there, but was it called 
to anyone’s attention after it was dictated? 

A. Apparently not. 

@. Any other portions? 

A. Yes, sir, I believe there are, if I might re- 
view this. 

(Witness reading to himself.) 

The paragraph on the third page reads: 

“On August 20, 1951, Mr. Hart and Mr. Feller 
arrived in Oakland and made a thorough check of 
the books of the Agency. At this time the $66,000 
[456] payment due for May business was still un- 
paid.”’ 

Mr. Hart and Mr. Feller at that time did not 
make a thorough examination of Mr. Lotz’ books, 
to my knowledge. 

@. Was that inaccuracy referred to after the 
document was typed up? 

A. Well, possibly there was a misinterpretation 
of what they actually did do. 

Q. What did they actually do? 

A. When Mr. Hart and Mr. Feller were here, 
they asked that we furnish them with a tape on the 
amounts that we had receivable and the amounts we 
owed. 

Q. The difference you point out is they didn’t-—— 

A. They didn’t actually check the books to my 
knowledge, no, sir. 

On Page 4, there is a paragraph pertaining to 
the handling of funds received on the Public Serv- 
ice deal. 
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oe * * Mr. Hart instructed Mr. Smead and Mr, 
Lotz as follows: 

“All funds received directly from Public Service 
were to be first deposited in the Lotz Trustee ac- 
eount, and thereafter withdrawals were to be made 
from that account and the monies deposited in an 
account with the Central Bank which was main- 
tained by American Fidelity. All other monies re- 
ceived by Lotz from any other source, [457] regard- 
Jess of the person to whom they were to be paid or 
the account to be credited, were to be deposited in 
the American Fidelity Account with the Central 
Bank.” 

The last part of that statement I cannot recall 
Mr. Hart instructed all other monies to be deposited 
direct to the American Fidelity Account without 
first being deposited in Mr. Lotz’ trustee account. 
I believe we did make some deposits of funds re- 
ceived by My. Lotz directly to that account without 
going through the normal Trustee account, but I 
eannot say that—exeuse me—that Mr. Hart gave | 
those specific instructions. | 

@. Was that inaccuracy called to my attention | 
after the document was prepared ? | 

A. No, sir. 

Q. It got in there. 

A. It got in there. 

Q. But no attention was called to it at the time? 

A. Possibly it was another case of misinterpre- 
tation. 

This paragraph that pertains to an agreement | 
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that was handed to me, it says by Mr. Hart, actually 
I believe it was Mr. Feller that gave that, if it is 
of any importance, the party that actually did it, as 
I recall. 

I think this completes this one. I remember read- 
ing this over carefully in my home not long ago, 
and I noticed at that [458] time, I think a couple 
of technicalities, but 

@. Let me ask you, are the statements respect- 
ing the figures, the amounts due and the Public 
Service transactions and the American Fidelity re- 
writes, so-called, are those statements essentially 
correct ? A. Yes, sir. 


Q. And the other inaccuracies would be of the 
same type you referred to in the present statement? 

A. Yes, sir. 

@. Mr. Smead, were you and Mr. Lotz repre- 
sented at the time of the Insurance Commissioner’s 
hearing? 

A. Mr. Lotz—Yes, sir, Mr. Lotz and I were rep- 
resented. 

@. Were you and Mr. Lotz represented at the 


time of the deposition that has been referred to 
here that was taken in the Bank case? I mean rep- 


resented by Counsel? 


A. I believe that we were represented. However, 
I don’t recall that Counsel was present; I am not 


-eertain of that. 


Q. Well, if I showed you the deposition that was 
taken in the Bank case, particularly Page 2 thereof, 
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would that refresh your recollection? At the top of 
the page. 

This is the Anglo Bank deposition? 

Yes, sir. A. And this was—— 

Of yourself. 

In Mr. McCallum’s office? [459] 

Yes, sir. 

. And this was taken in—on April 1, 1952. Yes, 
IT recall, My. Garrison. 

@. Who represented you and Mr. Lotz at that 
time ? A. Mr. Byron L. Dusky, of Oakland. 
And who paid his fee? 

The American Plan Corporation. 
You were employed by the American Plan? 
» Lessin 

Mr. Garrison: That is all. 

Mr. Bronson: Now, if the Court please, I have 
a few cuestions to ask Mi. Smead in view of this 
extraordinary situation here, but I would like the 
privilege of Court and Counsel of having my asso- 
ciate, Mr. McKinnon, examine him about a conver- 
sation that Mr. McKinnon had with Mr. Smead in | 
Mr. McKinnon’s office at which I was not present, — 
and if we may have that privilege 

Mr. Garrison: No objection, of course. 

Mr. Bronson: All right. 
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Recross Examination 
Mr. Bronson: Q. Now, returning then to the 
last matter you spoke of first, as it comes on top 
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here, Mr. Dusky is a practicing attorney in Oak- 
land, isn’t he? A. Yes, sir. [460] 

Q. Did you tell Mr. Dusky, your attorney, be- 
fore you went to that deposition, at which he there 
represented you, that you were telling what some- 
body has called a pack of lies, what you call a pack 
of lies? 

A. No, sir, not what I call a pack of hes, Mr. 
Bronson, that is not my term. 

Q. I understand that, but—it was Mr. Garrison, 
that is right, but did you tell him that you pro- 
posed to go under oath over there and tell hes? 
Did you tell Mr. Dusky, the attorney? 

A. I don’t—I did not tell Mr. Dusky I proposed 
to tell les, Mr. Bronson. I have not proposed to 
tell lies at that time in that sense; I tried to keep 
from disclosing information. 

However, at the same time, I have tried not 
to lie. 

@. All I want to know is whether you told a 
practicing attorney and an officer of the court that 
what you were going to say in the deposition wasn’t 
true before you went in there and told those things 
that were not true? 

A. I have discussed the statements with Mr. 


‘Dusky, yes, sir, and the accuracy of the statements. 


Q. You told him what you proposed to say on 


| the subject of the statements in the deposition ? 


A. I don’t think I told him what I proposed to 
say in those words, no, sir. 
@. All right. [461] 
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Well, now 
A. I mean, it was definitely understood, and it 

was a plan that the statements were to be gotten 

away from; that part is very true. 

Q. Now, let me ask you about the proceedings 
in the Insurance Commissioner’s office. That was 
a proceeding where they were examining the con- 
duct of Joe Lotz Ageney business on the question 
of whether they should or should not take away his 
license to act as a general agent, isn’t that true? 

A. That was the proceedings, yes, sir, by the De- 
partment; yes, sir. 

Q. You weren’t under the wraps of any attorney 
in that proceeding, were you, you personally ? 

A. What do you mean by that? 

Q. Who represented Mr. Lotz in that proceed- 


ing? A. Mr. Dusky, I believe. 
Q. And you were sworn in that proceeding, were 
you not, to tell the truth? A. Yes, sir. 


Q. And then when you got around to the trial 
last year, again you were under oath, and gave all 
these statements ? ee VCs, sine 

Q. Is that true? A. Yes, sir. 

Q. And, as a matter of fact in September or 
October of last [462] year, some months after the 
trial and before this trial came along, you were dis- 
charged from the employ of the American Plan, 
were you not? 

A. Yes, sir. October 1, I believe it was. 

Q. And it was not in connection with any illness, 
was it? 
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A. It was definitely not, to my knowledge. 

Q. And they charged you with some misconduet 
in the conduct of their work? 

A. No, sir, that is very untrue. 

Oe iaters mot true? 

A. That is very untrue, to my knowledge I have 
never been charged in connection with my job with 
the American Plan with any misconduct. Never. 

As a matter of fact, the Vice-President that came 
here trom New York could not talk long enough 
how sorry My. Hart, himself, and everybody else 
that they had to close the Oakland office, due to 
expenses that they couldn’t afford it, and he talked 
about would { be interested in coming to New York 
and working there, going to some other territory 
and working. That was Mr. Clyde Cunningham, 
talked at great length. 

@. Let me ask you this: As I correct in under- 
standing you, the suggestion of your testimony that 
you state to Judge Roche here this morning that 
you were under some pressures or influence from 
the American Plan in making the untrue state- 
ments that you did in the Insurance Commissioner’s 
office and in the [463] deposition that was taken 
‘before the Bank trial and in the Bank trial itself 
before Judge Harris, is that what you are suggest- 
ing, under oath, that you were under some pressure 
or influence? A. Yes, sir. 

Q. From the American Plan? 

A. From Mr. Hart. 

Q. Yes. A. ‘To be specific. 
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Q. Now, you admit, do you not, that when you 
made those statements that you made on the various 
exhibits here, specifically December 6, 7, 8 and 18, 
that you were under some pressure then, too, 
weren’t you? 

A. Not the same type of pressure, Mr. Bronson, 
that was involved in these others. I will certainly 
say that. 

Q. You react differently to one pressure than 
you do to another? 

A. They are different types of pressure, yes, sir. 

Q. Did you discuss with Myr. Mciinnon when 
you came over to the office, the pressure you were 
put to at the time those statements were taken on 
the dates that I last mentioned ? 

A. I believe we did, yes, sir. 

Mr. Bronson: That is all. [464] 

Recross Examination— (Continued) 

Mr. McKinnon: @. You remember giving the 
deposition in the Gank case? A. Yeésveeie 

Q. You remember coming to my office a little 
while after that deposition was taken? 

A. This was what month, Mr.—April or May? 
T have been in your office on different occasions, I 
remember that. 

Q. The deposition was taken on April 1, 1952. 
You want to look at that? Have you seen that? 

... I reeall this deposition, yes, sir. 

Q. Now, f put my question to you again: I 
vou remember coming to my office after this depo- 
sition was taken? 
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A. At what time, Mr. McKinnon? 

@. Anytime. 

A. I have been in your office—I have been in 
vour office t would say definitely after April 1, 
1952, yes, sir. 

Q. All right. You remember that I asked you 
this—you remember my saying to you, “I have read 
these statements that you gave in December, 1951, 
and I have now read, or heard all the testimony 
you gave in that deposition which conflicts.” 


You remember my saying, “What happened; 
what is the truth in this matter?” Do you remem- 
ber that? 

A. Would you give it to me again, I don’t re- 
member all of it. [465] 

Mr. McKinnon: My. Reporter, would you read 
the question, please. 

(Record read.) 

ne yes, sum | do. 

My. McKinnon: @. All right. Then you remem- 
ber replying to me substantiaily as follows: You 
first discussed the $75,000 in receivables that are 
referred to in the statement as having been quoted 
im the Angust 13 conference in New York, and you 
‘remember telling me that it would have been impos- 
‘sible to compute those figures from the books in 
view of the state of the books at that time? 
|. A. I remember that, I believe I remember that 
discussion, yes, S11. 

Q. All right. Then do you remember discussing 
with me the December 6th statement, that is the 


| 
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ten-page handwritten statement that you wrote and 
signed, was for that date, and do you remember 
telling me that the reason why that statement was 
written was that Mr. Hatfield got you drunk that 
night ? 

A. I don’t remember saying, Mr. MelKinnon, 
that My. Flatfield got me drunk. 

©. You don’t? A. No. 

@. You remember telling me you were drunk 
that meght? 

A. Wo. IT remember telling you that Mr. Hat- 
field and I had had a couple of beers during ti 
course of the preparation of the [466] statement, 
but [ don’t remember the—that word, no, sir. 

Q. Well now, look, we are not going to quarrel 
about words—you have been: 
A. A couple of beers don’t make me drunk. 

@. Just a moment. You have been discussing 
words all through your testimony in this case. Tf 
don’t want to quarrel about words. The word 
“drunk” means intoxicated, and reciprocally if you 
have a third word for it, you may use it, but you 
wish to deny that you told me that on that occasion 
when you wrote that ten-page statement you wei: 
drunk, intoxicated, under the influence, or any othe: 
expression to indicate that state of mind? 

A. Mr. McKinnon, I possibly told you, and I 
think IT remember telling you, that Mr. Hatfield and 
I did have a couple of drinks, a couple of beers, but 
T cannot recall stating to you that I was intoxicated 
or drunk while the thing was being written. 
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Q. Well, I will refresh your recollection a little 
bit further. Do you remember telling me, “Mr. 
McWinnon, I am not a drinking man and the influ- 
ence of the liquor on me that night was very 


marked.” ? mn NO, Sir. 
Q. You don’t remember anything—— 
A. No, sir. 
Q. ——to that effect? [467] A. No, sir. 


Q. Very well. Do you remember this: Now, 
remember carefully, do you remember telling me 
that you wrote the statement in your handwriting, 
but that it was dictated to you by Mr. Hatfield in 
the main, major portions of it were dictated to you 
by Mr. Hatfield? You remember that? 

A. Yes, sir, I did. 

@. Now, do you remember telling me this: that 
on occasion you would say something was true, you 
put it down, and then when you put it down he 
would laugh and say, ‘That’s a good one, isn’t it”? 
‘You remember that? 
mA. That is an actual fact, Mr. McKinnon, the 
conditions are changed from that, if I might state 


it that 
i 


Q. Quite changed since then? 

| A. I might say to you, Mr. McKinnon, too— 
‘Your Honor, may I? 

_ Mr. McKinnon: Well, if it explains your an- 
swer; if you wish to go into something that isn’t 
Tesponsive to my questions, someone here, or you 
may on your own behalf, when I am through, go 


+ 
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into it. If you merely wish to explain your an- 


swer 

The Witness: No, si, it is not. 

Mr. McKinnon: You withhold your comment 
until I am finished. 

Q. Do you recall Hatfield telling you that they 
had to get someone on something or that Joe Lotz 
would be out of business— [468] pardon me, I wish 
to strike that, Your Honor, because I omitted a 
phrase. 

Do you reinember telling me that Mr. Hatfield 
told you that they would have, either have to get 
something on someone or Joe Lotz would be out of 
business ? A. Yes, sir. 

@. You remember telling me that at the tin: 
these statements were procured from you you re- 
ceived promises from representatives of Mid-States 
of your still having a job there if you would give 
the statements? 

A. I recall telling you, M1. McKinnon, that ae 
one time had received an application from the Mid- 
States Insurance Company for employment. That 
was in connection with the continuation of Mr. 
Lotz’ business or the handling of the unexpired and 
remaining policies. I remember telling you that. I 
further remember telling you that I did not com- 
plete that application for employment. But I do 
not recall telling you that Mid-States Insurance 
Company told me that if I would give them the 
statements that I had a job with them. No, sir, 1 
do not. 
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Q. You don’t recall whether you did or not? 

A. I don’t recall telling you that. 

Q. I understand. Now, let me put it further to 
you; you may have told me that, may you not? 

A. I don’t think I did, Mr. McKinnon. 

Q@. You are not sure? You want to go under 
oath and say you [469] didn’t tell me that? 

Poe vvelletie only thine that I can say that i 
remember talking to you, remember telling you 
about this Mid-States situation, that I definitely 
don’t remember telling you that Mid-States Insur- 
ance Company had offered me employment if I 
would give the statements. 

Q. Very well. 

The Court: You were hopeful you would get 
employment The Witness: No, sir. 

The Court: At any time? 

The Witness: No, sir. 

The Court: All right, proceed. 

Mr. McKinnon: Q. Do you remember telling 
me that the things that were against the American 
‘Plan and American Fidelity in the statements you 
‘gave were dictated by Hatfield and that they were 
not true? You remember that? 
mA. I do, yes, sir. 

Q. Allright. You remember telling me that Mr. 
Hart did not engineer this deal? 
mA. Yes, sir, I did. 

Q. All right. Do you remember discussing with 
me the question whether you acted as the represen- 
tative of American Plan during the period imme- 
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diately following August 22 and until American 
Plan or American Fidelity had been paid; yo: 
remember that? [470] 
A. May I have the question again? 
Mr. McKinnon: Will you read the question? 
(Record read.) 

A. Yes, sir. 

Q. You remember telling me you did not in facet 
act as their representative ? A. Yes, sir. 

Q. Do you remember telling me that the figures 
in the statement of December 18, 1951, could not 
have been gotten up or known at that time because 
the books did not reflect those figures at the time 
those things were happening? You remember that? 

A. My. McKinnon, I remember the figures that 
Mr. Hart gave you at the time they were taking 
the statement. I believe My. Hart was dictating the 
statement in your office. 

Q. I am not talking about that oecasion. JI am 
taiking now about the occasion on which you vis- 
ited my office which was shortly after the taking of 
the deposition, of your deposition in the bank case, 
and I asked you the question, which you doubtless 
remember. Will you now answer it? If you don't 
remember the question, we will put it to you again. 

A. I don’t remember discussing—yes, I do re- 
member those figures, yes, sir. 

Q. No, I didn’t ask you for figures. 

A. Discussing those figures with you. [471] 

Q. Well 1 asked you a specific question and you 


American Fidelity and Casualty Co., et al. 585 


(Testimony of Ralph L. Smead.) 
haven’t yet answered it. I assure you it isn’t very 
difficult. 

A. May I have the question again? 

Q. Yes, of course. I will put it to you again so 
the reporter won’t have to go back among his notes. 

Do you remember telling me in this conference 
between you and me that the figures contained in 
this statement of yours, which is dated December 
18, 1951, could not have been gotten up or known 
then because at that time the books did not show 
those figures? 

A. Mr. McKinnon, I told you that at one time; 
I don’t remember when I told it to you. 

®. Very well. 

A. I definitely told you—I gave you that state- 
ment. 

Mr. MeKinnon: That is all, Your Honor. 

The Witness: I would like to, if I might, Your 
Honor, in connection with Mr. McKinnon’s state- 
ments, make one statement pertaining to the state- 
‘ment that was dictated in his office in which Mr. 
\Hart, Mr. MeKinnon, myself, I beheve Mr. Lotz, 
were present. 
| Mr. MeKinnon: Pardon me, if the Court please. 
For clarification, I have not referred in my interro- 
‘gation of this witness to a written 

The Witness: I am referring 
Mr. McKinnon: I know, to a written statement 
this witness [472] gave me. I want the Court to be 
lear he is talking about another thing. 
| The Witness: I am sorry if I brought in another 
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subject, but T intended to talk about these figures 
Mr. McKinnon has brought up. 

Mr. Hart, before we went to Mr. MeKinnon’s 
oftice, said we cannot give Mr. McKinnon these fig- 
ures. And at other times while Mr. Hart was here 
and at other times after Mr. Hart was here, he has 
told me that My. MeKinnon would not represent 
him if he knew these facts. 

My. Garrison: I have no questions. 

The Court: Step down. 


(Witness excused.) 
Mr. Garrison: Call Mr. Horton. 


E. W. HORTON 
called as a witness on behalf of the plaintiff, having 
been first duly sworn to tell the truth, the whole 
truth, and nothing but the truth, testified as follows: 

The Court: What is your name, please? 

The Witness: EE. W. Horton. 

The Court: Where do you reside? 

The Witness: In San Francisco. 

The Court: Your business or occupation? 

The Witness: I ama member of the firm of Les- 
ter, Herrick [473] and Herrick, certified public 
accountants. 

The Court: How long have you been so engaged? 

The Witness: With the present firm for nearly 
six years, and prior to that from 1925. 

The Court: Here in San Francisco? 

The Witness: No, sir, I was part of the time on 


te 
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the East Coast of the United States, and part of 
the time im the Philippines and China. 

The Court: Take the witness. 


Direct Examination 

Mr. Garrison: Q. And in what territories does 
the firm of Lester, Herrick and Herrick operate ? 

A. We operate principally on the West Coast 
of the United States. We have offices in Eureka, 
San Francisco and Los Angeles. 

Q. You yourself are a certified public account- 
ant? A. Yes, I am. 

@. Were you employed to make an audit of the 
books and records of the Lotz Insurance general 
agency ? A. My firm was. 


@. When were they employed ? 

A. December, 1951. 

Q. By whom? 

Q. By Mid-States Insurance Company. [474] 

Q. Did you make such an audit? 

A. Yes, I supervised the examination. 

Q. How many men did you have working under 
2 A. I think there were three. 


Where did you make the audit? 

In Joe Lotz’ office in Oakland. 

And did you commence at the time you were 
fir ei employed? Was the audit started shortly after 


you were first employed? 


A. Yes, very shortly after. 
Q. As of what date? 
A. May I ask what you mean as of—— 
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What date did you start the audit? 

We started in December, 1951. 

December ? A. December, 1951. 

Was Mr. Lotz there at that time occasionally ? 
He was there occasionally, yes. 


O>ooPre 


Did he cooperate with you in making avail- 
able the books and records? A. Yes. 

@. Were officials of the Mid-States Insurance 
Company there? 

A. They were there for a short time. 

Q. And did they assist in making available the 
records ? A. Yes. 

Q@. Did you find that all of the normal records 
that would be [475] kept in an office of this kind 
were present, at least as to the physical books? 

A. ‘The records were there, but they weren’t in 
too good shape. 

Q. Well, nothing had been removed as far as you 
could tell? A. No. 

Q. And what was the condition of the accounts 
when you first went in there? 

A. They weren’t currently maintained, they 
hadn’t posted up the general ledger acconnts for 
several months when we were in there. 

Q. Could you tell us just briefly some of the pro- 
eedures involved in insurance bookkeeping in an 
operation of this kind? 

A. Well, in insurance bookkeeping the primary 
function is to record the insurance written, amounts 
chargeable to the various sub-agents, and the collec- 


\ 
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tions of premiums and the remittance of those pre- 
muums to the various insurance companies. 

Q. And what did you do with respect to the 
books and records in the Lotz office as a part of 
your audit? 

A. Well, the first thing we did, we had to do a 
certain amount of bookkeeping work which I used 
one of our bookkeepers on to post up the records, as 
T veeall, for the month of September, October and 
November, before we began our regular audit. 

And then we followed the regular audit proce- 
dures by checking the bank accounts and taking off 
trial balances of the accounts receivable, amounts 
due from sub-agents, and trying to [476] confirm 
those balances, and trying to establish amounts due 
to the various Insurance companies. And as a re- 
sult of that it required considerable work to get 
up those figures. 

Q. Were you able to complete the bookkeeping 
functions that you undertook ? 

A. Yes, we posted up the books through Nover: 
ber, 1951. 

@. And in that work of making the audit were 
you able to determine the sources from which Mr. 
Lotz’ income came? 

A. We analyzed the collections to try to deter- 
mine the sources from whom they received the 
monies. 

Q. And how would you do that as a practical 


matter ? 


A. They had a collection sheet each day there 
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in which they would indicate from whom they eol- 
lected the monies and for the account of what insur- 
ance company, and by that process we analyzed and 
tried to determine the premium collections as appli- 
cable to the various insurance companies. 

Q. And then the premium income would be cred- 
ited to the particular insurance company’s account 
for whom the collection had been made? 

A. Well, the premium collections, as a book- 
keeping application, would be first credited to the 
sub-agents’ account. As far as funds deposited in 
the bank account, the funds would be withdrawn 
and paid to the insurance companies. 

Q. I see, but his books reflected first the insur- 
ance company that the collection had been made fo 
and that account [477] would show the amount col- 
lected ? 

A. They tried to show for whom the premium 
collections were for, yes. 

@. And then did vou have access to the bank 
records? 

A. Yes, we took the bank statements and 
ehecked the recorded receipts to the bank deposits 
shown on the bank statements. 

Q@. And did you check these collections back 
against the business that had been written in a par- 
ticular company to see that they tallied? 

A. As I stated, we analyzed the premium re- 
ceeipts and allocated those to the respective insur- 
ance companies applied. 
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Q. And his income was, for all practical pur- 
poses, premium income, wasn’t it? 

A. Well, commissions would be his income, but 
premiums would be credited to the sub-agents’ ac- 
count, 

Q. That’s accurate, yes, but the monies that he 
received in the first instance from the sub-agents 
was essentially premium income ? 

A. Premium income, that’s right. 

Q. Then did you—were you able to determine 
from the bank records and his bank books where 
the money went after it was deposited in different 
accounts ? 

A. We could cheek out the cash disbursements 
and tell to whom monies were paid. 

@. Isee. And how many accounts did he have? 
[478 ] A. What kind? 

Q. Joe Lotz’ bank accounts. 

A. As I veeall, he had a trustee account, he had 

_ two trustee accounts; one was at the Central Bank, 

: which was discontinued, as I remember, in Septem- 

_ ber, and opened up an account in the Anglo Bank 
in September. Then he had also an operating ac- 
count. 

@. And you traced—you checked the disbursal 
of the funds in all those accounts, did you? 

m <A. Yes, we did. 
' Q. Did you submit a written report of your 
“og A. Yes, we did. 

And you have been furnished a copy of that, 
Bes and what is the date of your audit report? 
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You may look at any documents you have in there. 

T will show you a copy and ask if that is a copy 
of your audit report. A. Yes, sir. 

Mr. Garrison: Might I ask that this be received 
in evidence as Plaintiff’s Exhibit next in order? 

The Court: May be admitted and marked. 

The Clerk: Plaintifi?s Exhibit 23 admitted and 
filed in evidence. 

(Whereupon Report of Examination Decem- 
ber 1, 51 to September 30, 52 was received in 
evidence and marked Plaintiff’s Exhibit No. 
23.) [479 | 

Mr. Garrison: I think it might be helpful if T 
could pass this up to Your Honor, because I am 
going to ask him to identify some specifie pages. 

Q. You have your copy, Mr. Horton? 

A. Yes, sir. 

Q. And will you turn to page 18. This is en- 
titled “Summary of Premiums Collected, Insurance 
Written, and Payments on Account for the Period 
December 1, 1950 to September 30, 1952”. 

Does this page contain a reflection of the total 
prenuum income in the Lotz’ office and the pay- 
ments by him to the different companies ? 

A. Page 13 applies primarily to the Mid-States 
Insurance Company and American Fidelity and 
Casualty Company. 

Q. J wonder if you would, in layman’s language, 
just explain for the benefit of His Honor and ouv- 
selves what this page 18 shows? 

A. Page 13 attempted to show the volume of 
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business written by Joe Lotz Insurance Agency fox 
the aecounts of Mid-States Insurance Compan;’, 
American Fidelity and Casualty, to show the piv 
muums collected by that agency for each of those 
companies, the payments made to the various—to 
these insurance companies by Joe Lotz, and the bal- 
ances due to these insurance companies at the dates 
shown hereon. 
Q@. Calling your attention to the right hand side 
of the page, that is the side showing the insurance 
written, premiums [480] collected, and payments on 
account of the American Fidelity and Casualty, is 
it not? A. That is correct. 
@. And the upper half of the page shows the 
months for the year 1951 and with December 1950 
included ? A. That’s correct. 
 Q. And it appears under “Insurance Written” 
column, which is the fourth from the right hand 

side, that there was only business written in the 
| American Fidelity for the period from January to 
_ August, is that correct? 


: A. No, September, I believe. 


Q. Through August, or a total period of eight 
/ months? ee Olmcornrects 
Q. So that I’m correct, then, am I? 
me A. Yessir. 
/ @. In saying American Fidelity only issued poli- 
cies during those eight months? 
A. That’s correct. 
Q. Through the Lotz office. Well now, how 
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much was owed the Mid-States Insurance Company 
by Lotz commencing in the year 1951? 

A. At what date in 751, January? 

Q. Yes. 

A. January 31 we showed $49,672 as due Mid- 
States Insurance Company by Joe Lotz. [481] 

Q. And were those—— 

The Court: Pardon me, where is that? 


(Witness indicating to the Court.) 


Mr. Garrison: Q. J am talking about Mid- 
States Insurance Company. 

The Court: January? 

The Witness: January 31. 

The Court: I see. 

The Witness: There is the balance there. 

The Court: I see. 

Mr. Garrison: Q. And that was for business 
written in the year 1950? 

A. "That is $49,672 represents the business writ- 
ten in the months of December and Jannary—De- 
eember 1950 and the month of January, 1951. 

Q. And let us include the month of February. 
I notice you have those set apart at the top of the 


page. A. Up at the top of the page? 
Ca cs. A. Amount of $18,464.51. 
Q. Total? A. The total, $62,128.72. 


Q. Was that account paid by Lotz to the Mid- 
States ? 

A. That was the amount by Joe Lotz to Mid- 
States Insurance Company on the dates shown, 
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which wiped out the balance due [482] Mid-States 
by Joe Lotz at December 1, 1950. 

Q. So I take it that your twelve months’ tabula- 
tion here shows the two companies starting out on 
an equal basis? 

A. Beginning with December, 1950. 

Q. And you run that for a continuous twelve 
months’ period, do you? 

A. That is correct. 

@. Now, where do you show the total results of 
that twelve months’ operation on this page 13? 

A. Down here where you start with a total of 
$317,000. [483] 

The Court: Three hundred seventeen? 

The Witness: Yes, sir. 

Mr. Garrison: Slightly below the middle of the 

page. 
The Court: Oh, I’ve got it. 
| Mr. Garrison: @. And that is what? 

A. That represents the premiums collected by 
Joe Lotz Insurance Company Agency allocated to 
the premiums for the account of Mid-States Insur- 
ance Company to that date. 

Q. Now, that means those premiums were col- 
lected on policies actually issued by Mid-States ? 
Ee has correct. 
| Q. What is the next column? 

_ A. The next column shows the total insurance 
written to that date of $540,390.00. 

Q. That is just for this twelve-months period. 
now? 
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A. The whole period, December, 1950 through 
November, 1951. 

Oe Now, the ext scolimmn. 

A. Represents the amount paid to Joe Lotz on 
the insurance written from December, 1950 to No- 
vember, 1951 of $122,460.00. 

Q. In other words, they wrote $540,000 collected 
three hundred and seventeen, and Lotz paid Mid- 
States one twenty-two ? A. That’s correct. 

@. That is the round figures of it. Well, now, 
then let’s see what happened to the American Fidel- 
ity during the same period. [484] 

A. During the same period Joe Lotz collected 
for the aceount of American Fidelity and Casualty 
$228,000.00. 

Mr. Garrison: That is jumping over the Mid- 
States balance column. 

The Court: Yes. 

My. Garrison: Q. Collected 228 on business that 
had actually been written by American Fidelity ? 

A. That’s right. 

Oe Ne column. 

A. The next column shows the amount of insur- 
ance written during that period of $255,239.00. 

Q. What was paid on their account? 

A. There was paid on the account $231,274.00, 
and checks were collected by Joe Lotz Insurance 
Ageney and remitted directly to them without go- 
ing through the cash account of $34,635.00, repre- 
senting total payments of approximately $266,000.00. 

Q. Well, this balance column over here shows 


—— EE 
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parenthetically $10,670.00. A. That’s right. 

@. What do you mean by that? 

A. That is amount due from American Fidelity 
and Casualty Company. 

@. You mean they overpaid themselves ten thou- 
sand ? A. That is what it indicates. [485] 

@. And owed Lotz that much as of that time? 

A. Yes. 

Q@. What was the state of the record insofar as 
the Mid-States account as of that date? 

A. At that date Joe Lotz owed Mid-States In- 
surance Company $417,929.00. 

Q. Now, let me understand a little more clearly 
what you mean now about this payment on account 
of $231,000, collections remitted direct of $34,000.00 ? 

A. Well, $231,274.00 represents checks drawn on 
the trustee account and paid to American Fidelity 
and Casualty Company. Now, the $34,635.00 repre- 
sents collections made from various sub-agents ow- 
ing to Lotz which were sent directly to American 
Fidelity, didn’t go through the regular cash account 
of Joe Lotz. 

@. In other words, those collections were not 
banked by Lotz? A. Correct. 

Q. But paid directly to American Fidelity ? 

A. That’s right. 

Q. Now, do you know from whom any of those 
funds came? 

A. Well, in analyzing the receipts we developed 


that of the $34,635.64, $10,100.00 was for premiums 
for the account of Mid-States Insurance Company 
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and $24,832.00 were for premiums for the account 
of American Fidelity and Casualty Company. [486] 

Q. In other words, of that amount, $10,000 was 
actually collected on premiums written in the Mid- 
States Insurance Company ? A. That’s right. 

Q. Is that correct? A. That's correc 

Q. Well, now, I asked you to make an andit of 
the period commencing with August of 1951 and 
running through September, October and November 
to see what happened to the collections and disburse- 
wnents by Lotz for this eritical, so-called critical 
period of 1951, in August after we had the New 
York meeting that we have been talking about. Did 
you make such tabulation ? 

A. Ihave here a breakdown of those figures that 
you asked for. 

Q. Let us go through the same columns that we 
did for the year and tell me what happened in that 
four-month period with Mr. Lotz’ money. 

Mr. McKinnon: Pardon me, Mr. Garrison, has 
the witness a copy of what you are now looking at, 
or just a list of those figures? 

The Witness: This is the only one I have at the 
present. 

Mr. Garrison: Want to look over his shoulder? 

Mr. McKinnon: No, no, look at it afterwards. 

My. Garrison: It will be available. [487] 

Mr. Garrison: Q. Can you give us the fieures? 

A. Wes, sir. For the months of August, Septem- 
er, October and November, 1951, the premiums col- 
lected for account of Mid-States by Joe Lotz was 
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$199,319.00. During that same period $434,391.00 
was written. 

Q. Four hundred what? 

A. Four hundred thirty four thousand, three 
hundred ninety-one dollars insurance was written 
by Joe Lotz for Mid-States, and during that period 
Joe Lotz paid on account to Mid-States $47,417.00. 

@. Allright. Now, what happened in the Ameri- 
ean Fidelity case? 

A. During that period there was a total of $86- 
444.00 collected by Joe Lotz for the account of 
American Fidelity, and there was net cancellations 
during that period of $34,708.00 and there was paid 
on account $132,311.00, and there were checks col- 
lected by Joe Lotz remitted direct of $34,635.00. 

Q. Or a total of 

A. Or a total of approximately $167,000.00 paid 
during that period to American Fidelity. 

Q. Did you find evidence of a cancellation of a 
block of business that had been written by the 
American Fidelity and Casualty Company and the 
rewriting of that same amount in the Mid-States 
Insurance Company? [488] 

A. I found evidence of that, and it was not re- 
corded in the books at the time we made the audit, 
so we took it up as an adjustment, $61,016.00. 

Q. That is what appears there in the direct mid- 
dle of the page? 

A. Yes, sir, I have it written here as cancella- 
tion by American Fidelity and Casualty Company, 
rewritten by Mid-States Insurance Company. 
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The Court: Take a recess. (Short recess.) 

Mr. Garrison: Q. Will you read the last ques- 
tion, please? 

(Record read.) 

Mr. Garrison: Q@. You follow that question, Mr. 
Horton? A. Yes, sir. 

Q. And will you tell us the answer? 

A. i thought I answered it. I have it appearing 
in the middle of the page as cancellation by Ameri- 
ean Kidelity and Casualty Co rewritten by Mid- 
States Insurance Company $61,016.00. 

@. And that computation decreases the American 
Fidelity and Casualty balance by that much, does 
1? A. That is correct. 

Q. dust the same effect as though that money 
had been paid them? 

A. A reduction in the amount due. 

Q. Yes. And it is charged against Mid-States? 

A. It’s—In other words, that’s an amount due 
from Joe Lotz to Mid-States, that sixty one thou- 
sand. 

4). So it increases his debt to Mid-States by the 
same amount ? A. That is correct. 

. That it credits his account to American Fidel- 
ity. 

After all this business had been cancelled by Mid- 
totes or allowed to expire, whatever happened to it, 
and the losses had all been paid and the expenses 
had been totalled wp, did you audit the books of 
the agency from that standpoint? 

A. I don’t quite understand. 
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©, Yell, I notice here you show in the lower 
half of the page a total as of September, 1952. 

A. Oh, yes. We weve requested to bring the ac- 
eount balances from the last audit, which was of 
November 30, 1951. 

Q. And as of that date had the policies all been 
eancelled or had they expired? 

A. As we understood, everything had been can- 
celled out. 

Q. Did you see Plaintiffs Exhibit 15, which is 
the schedule of premiums written, expenses, com- 
mission credit and total loss of the Mid-States In- 
surance Company? 

A. Could I see that? 

Q. You’re probably noticing this total at the bot- 


tom of the line. 


A. That is what I am confused about. 


Q. Yes. Well, this total was reduced after your 
schedule was [490] prepared as a result of certain 


conferences between counsel. What figure do you 


have as the total on your schedule? 
A. I have a balance here at February 28, 1954, 


of $298,139.00. 


Q. Well, that amount has been reduced now by 


conference between counsel to $281,746.00. With that 
difference is the schedule the same, excepting the 
other figures which have brought about that reduced 


amount? IJ might say that the expenses have been 


reduced, as you will notice, that were chargeable 


to certain items. A. What are the changes? 
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Q. And did you verify that schedule with your 
audit report ? 

A. Yes, this schedule here picks up from the 
balance I showed in my audit report of September 
30, 1952, showing an amount due to Mid-States In- 
surance Company of $270,977.00, and from that fig- 
uve it picks it up and brings it down to the current 
balance as shown by the Mid-States Insurance books 
of $298,139.00. 


Q. And any reduction we have made here would | 
be reducing the amount of the total claim of the ~ 


Mid-States? Pee hat isecorrect: 

Q. Now, I asked you previously about these De- 
cember, January and February items that appea™ 
before the line on page 13, and Mr. MeKinnon asked 
me in the recess to have you elarify that a little 
bit. [491] 

A. What we did here was we worked back to 
establish a balance, or starting point, you might say, 
as due to Mid-States Insurance Company by Joe 
Lotz, which we developed as of December 1, 1950 
of $62,128.00. And then we were ably to apply spe- 
cifie payments against that so that we came down to 
a zero balanee, which indicated that any insurance 
written after November 30, 1950, was a new balance. 

Q. The purpose of that was to try to strike a 
starting point for accounting purposes, each eom- 
pany was on an equal footing? 

AS Sivat’s correct. 

Q. And that is the effect of that segregation of 
those payments? A. That is right. 
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@. The fact is that two of those payments were 


made in January, February, 1951? 


} 


A. That’s right. 
Q. But they are pulled out to show, as I say, 


| this coinparison ? A. That’s correct. 


Q. Now, did you find in your audit any particu- 
lar large payments or receipts by the Lotz Agency 


and payments to the American Fidelity ? 


A. Yes, in checking the deposits, the receipts 
to the deposits in the bank statements, we noticed 
several large items. 

Q. I wonder if you would look at this statement 
of account [492] with the Anglo-California National 
Bank, Joe Lotz Trustee, and see if you had that 


_ record available to you when you made your audit? 


A. Yes, I recall this bank statement. 

@. And you're familiar with the bank statement, 
of course ? A. Yes, I am. 

Q. You checked out the deposits and withdraw- 


als that are reflected there? A. Yes, I did. 


Q. Now, what particular amount do you have 


reference to that you say you observed in that ac- 


count ? 
A. Well, we noticed in some of the deposits 
here in September 
Q. Of what year? Ae 5. 
Q. Yes. 
A. That there were large sums of money re- 
ceived from Public Service Insurance Company. 
Q. As of what date did you find the first one? 
A. On September 7 in deposit of $14,790.00, we 
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found a check from the Public Service of $5,547.25. 

@. And did you find in the records, or was there 
made available to you, checks from the Public Serv- 
ice Company in that amount? 

4A. No, we didn’t inspect the checks ourselves. 

Q. Did you find other deposits after that that 
had been made [493] in large amounts? 

A. Yes, on September 14, the deposit of $68,- 
811.00 we found an amount included in their deposit 
of $67,500.00 indicated to have been received from 
Public Service Insurance Company. 

Q. And did you find where any withdrawals in 
substantially the same amounts were made shortly 
after that date? 

A. Yes, there was. On that statement you have 
placed in as an exhibit, I have on page 21 checks to 
American Fidelity and Casualty Company, and you 
notice a deposit of September 11 for $14,790.00; on 
September 11 the check was written to American 
Fidelity and Casualty for $15,000.00. 

Q. Fourteen thousand? A. $15,000.00. 

Q. $15,000. And what was the balance in the 
account at the time the deposit was made of the 
Publhe Service money? A. After the deposit? 

@. Before the deposit. A. $3,009.00. 

@. And then the fifteen thousand was deposited, 
and al] Public Service money? 

A. The fifteen thousand cheek was drawn on the 
account, which left them a balance of $2,433.00. 

Q. All right. I notice here September 15 you 
have a eheek A-5011 of $60,000.00. 
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A. Well, that was drawn—after the withdrawal 
of that cheek [494] of $60,000.00, there was left in 
the account about $5,300.00. 

Q. Well, what date was the $67,000.00 deposit 
made? 

A. $67,500.00 deposit made on September 14. 

Q@. And what was the balance in the account 
before that, or with that deposit? 

A. With that deposit it was 66—wait a minute. 

@. Give us the balance before that deposit. 

A. The balance before that deposit was $2,079.00. 

Q. Now, did you find that money withdrawn 
shortly thereafter ? 

A. The $60,000.00 cheek was drawn on Septem- 
ber 15. 

Q. That is the following day? 

A. The following day of the deposit, yes. 

Q. This is the check I show you, which is at- 

tached as Plaintiff’s Exhibit 19. 
A, That is the check. 
Mr. Garrison: May I have the bank aceount? 
Mr. Garrison: Q. So, as I understand your tes- 
| timony, the account had $2,000 did you say, in it? 
A. I think that’s correct, September 13. 
@. $2,079. And then the deposit of Public Sery- 
ice was made on the 14th of September. 
A. That was $68,811. 
Q. And on the following day that money was 
withdrawn in the sum of $60,0002 
A. That’s correct. [495] 
Q. Paid to American Fidelity. 
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Mr. Garrison: I will ask that this original state- 
ment of account be introduced as Plaintiff’s Exhibit 
next in order. 

The Court: Be admitted and marked. 

The Clerk: Plaintiff’s Exhibit 24 admitted and 
filed in evidence. 

(Whereupon document, bank statement of 
Joe Lotz’ Trustee account was received in evi- 
dence and marked Plaintiff’s Exhibit No. 24) 

Mr. Garrison: Q. Mr. Horton, did you strike a 
balance of the Lotz books as of any particular date? 

A. Well, we prepared a balance sheet at Novem- 
ber 30, 1951, so I assume that would be striking a 
balance. And also we prepared a balance sheet 
from the books, without verification of the adjust- 
ments, as of July 31, 1951. 

Q. July 31, 1951? A. Yes, sir. 

Q. Did you have a copy of that? I show you 
the original and from that balance did you deter- 
mine whether or not the Lotz agency was solvent 
or insolvent? 

A. This balance sheet here gives effect to cei- 
tain adjustments as of July 31, and I would sz. 
from the looks of this 

Mr. Bronson: May I interrupt you a minute? I 
am thinking that that might eall for a conclusion 
of the witness, if Your Honor please. He has asked 
about solvency. [496] 

The Court: I am anticipating he may indicate 
“from the looks of this”. 

Mr. Garrison: Yes. 
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Mr. Bronson: Very well. 

Mr. Garrison: Q. Don’t tell us from the looks 
of it, tell us from the figures that are on here; his 
assets were less than his habilities? 

Mr. Bronson: Wait a minute, he said if some ad- 
justments were made, that might have happened 
afterwards and been reflected back to that date. 

Mr. Garrison: We will ask about the adjust- 
ments. 

Mr. Bronson: I know, but it is still calling for 
the conclusion of this man if he is insolvent. The 
record itself will show what it shows, and then you 
ean read that and make up your own mind, and 
then we would have the power to cross examine this 


- gentleman and find out. 


The Court: I quite agree with you, counsel. 

Mr. Bronson: Oh, fine. 

Mr. Garrison: Al) right. 

Mr. Garrison: Q. Tell us as of that date what 
were his assets? 

A. His total assets of $182,758.00. 

Q. What were his liabilities? 

A. Well, his liabilities exceeded his assets by 


_ approximately $79,000.00. [497] 


The Court: What were his labilities? 

The Witness: About $250,000.00. 

Mr. Garrison: Q. You made a reference to some 
adjustments. What were those? 

A. There were some adjustments which were 
made by another firm of independent accountants. 

Q. Who was that firm? 
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The Court: It wasn’t a competitor? 
Mr. Garrison: Q. Who was the individual that 
worked on it? A. Mr. Marks. 
The gentleman that is in the courtroom here ? 
That is correct. 
On behalf of the defendants? 
That’s correct. 
And what were those adjustments? 


Pore re 


Well, of two kinds. They were picking up 
some of the audit adjustments we made as of No- 
vember 30, 1951, together with the adjustments for 
the equity in unearned premiums as of July 31, 
1951. 

Q. And were those adjustments made at his re- 
quest, Mr. Mark’s request ? 

A. Mr. Marks made those himself on the balance 
sheet. 

Q. And you accepted them as he made them? 

A. Yes, sir. [498] 

@. And do they increase or decrease the excess 
of liabilities over assets? You know, as a matter of 
fact, don’t you, whether they increase or decrease? 

A. They didn’t make a great deal of difference 


eel idee 

Q. Well, all right, what is the fact? 

A. What it really did, primarily did was de- 
erease some of the equity in unearned premiums 
from $76,000.00 to $67,000.00. 

Q. Is that the only change? 

A. Well, that is the only major change. 
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Mr. Garrison: Cross examine. I will ask that 
that be received in evidence. 

The Court: Be admitted. 

Mr. Garrison: As our next exhibit. 

The Clerk: Plaintiff’s Exhibit 25 admitted and 
filed in evidence. 


(Whereupon document, balance sheet as of 
July 31, 1951, was received in evidence and 
marked Plaintiff’s Exhibit No. 25.) 


Mr. McKinnon: If the Court please, may I ask 
Mr. Garrison, did you introduce the work sheets 
Mr. Horton testified from? 

Mr. Garrison: No, I didn’t, but I will be glad to. 

Mr. Garrison: Q. Will you show me those work 
sheets. That represents, as I take it, the period Au- 
cust, September, October, November, 1951? [499] 

A. That is the ones we were discussing. 

Mr. Garrison: Ask this be received in evidence 
as Plaintiff’s exhibit. 

The Court: Be admitted next in order. 

The Clerk: Plaintiff’s Exhibit 26 admitted and 
filed in evidence. 


(Whereupon documents, work sheets, were 
received in evidence and marked Plaintiff’s 
Exhibit No. 26.) 


Mr. McKinnon: If the Court please, may I say 
in advance that we would like the Court’s indul- 
gence to permit us to confer during the noon hour 
for some cross examination of this witness. I lack 
Mr. Garrison’s 
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The Court: J will indicate an answer for what 
you have in mind. 

Mr. McKinnon: Yes, sir. 

The Court: When we adjourn today at noon we 
will adjourn until Monday morning at ten, give 
everybody a breathing spell. We have been smoth- 
ered here. If that is agreeable to both sides. 

Mr. McKinnon: Very well. I was going to say 
I lack the fortitude Mr. Garrison possesses in sug- 
gesting adjournments as early as eighteen minutes 
to the hour, so I was going to say I was unable to 
question him eighteen minutes without further prep- 
aration. 

The Court: J saw you look at the clock. [500] 

Mr. McKinnon: I can put a question or two, if 
I may, before the noon hour. 

Mr. Garrison: Before you do that, Mr. McKin- 
non, I am entirely in accord with Mr. McKkinnon’s 
request as to reviewing these figures, but I do think 
Your Honor ought to know, and the record should 
show that Mi. Marks and his associates, the audi- 
tors for the defendants, have had full and free 
access to all of these books and records, that they 
were in the Chicago office of Mid-States and they 
were out here, and they have conferred with Mr. 
Horton so there has been the maximum of collabora- 
tion between us up to this point. 

Mr. McKinnon: Well, that fact is correct, bué 
if Mr. Garrison insinuates that we are trying to 
stall fifteen minutes 

Mir Garmeon: No, no, no, no: 
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Mr. MeKinnon: All right. 


Cross Examination 

Mr. McKinnon: Q. Mr. Horton, I wish you 
would describe, please, the state of the books with 
reference to whether or not at the time of the pas- 
sage of events the books were fully posted so that 
one might see, let us say, each month what the state 
of the accounts were as between the Lotz agency 
and the various companies that he represented ? 

The Court: The testimony was every three 
months. [501] 

Mr. McKinnon: Very well, Your Honor has 
clarified that much better than I even thought it 
was. I think you very much. 

I have not concluded my eross examination, you 
will be here at the next session ? 

The Witness: I will. 

Mr. McKinnon: Thank you very much. 

Mr. Bronson: May I ask, if I can interrupt at 
_ this point, that the witness, Smead, be asked to at- 
_ tend Monday and until excused? Mr. Smead. He is 
the gentleman that is sitting down there in the 
corner. You intend to remain here, Mr. Smead ? 
Mr. Smead: Yes, sir. 

Mr. Bronson: For next week’s session. 
Mr. Garrison: You will have no difficulty with 
Mr. Horton, he loves it here, he is employed. 

The Court: You wish to adjourn now, or do you 
wish to proceed ? 

Mr. McKinnon: I would be delighted. 
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The Court: All right. Proceed, gentlemen. 

Mr. Garrison: You have finished your cross ex- 
amination ? 

Mr. McKinnon: We have interrupted the cross 
examination until the next session, with the permis- 
sion of his Honor. 

Mr. Garrison: I think if that is the case we had 
better not introduce another witness, and possibly 
we had better adjourn. [502] 

The Court: All right, take the adjournment until 
ten o’clock Monday morning. 

(Whereupon an adjournment was taken until 
10:00 o’clock a.m., Monday, May 10, 1954.) 

The Clerk: Mid-States Insurance Company and 
Anglo California National Bank versus American 
Fidelity and Casualty Company, further trial. 

Mr. Garrison: Mr. Horton, will you resume the 
stand? 

The Clerk: E. W. Horton to the stand, hereto- 
fore sworn. 

EK. W. HORTON 
a witness called on behalf of the plaintiff, being 
previously sworn to tell the truth, the whole truth 
and nothing but the truth, resumed the stand and 
testified further as follows: 


Redireet Examination—(Continued) 

Mr. Garrison: Q. Mr. Horton, at the econelu- 
sion on Friday, just before adjournment, Mr. Me- 
Kinnon asked the question which I didn’t under- 
stand because it seemed a little complicated to me, 
and I asked the Reporter to have it written up, 
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which he has done. I would like to read the ques- 
tion again and ask you if you would tell me if you 
understand it and if you can give the answer: 


“Question by Mr. McKinnon: Mr. Horton, I 
wish you would describe, please, the state of the 
books with reference to whether or not at the time 
of the passage of events the books were fully posted 
so that one might see, let us say, each month what 
[504] the face of the accounts were as between the 
Lotz Agency and the various companies that you 
represented?” Do you understand that question ? 
| A. I think so, sir. 
@. Would you answer it, please? 

A. Well, when we first went in there, the Gen- 
/eral Ledger had not been posted for several months 
—September, October and November. The General 
| Ledger, as you probably know, is a summation of 
all transactions from which you prepare the bal- 
ance sheet and the profit and loss statement. 


However, the detailed posting were made daily to 
the sub-agents’ accounts so that you could deter- 
mine at any given time what was due to or from 
a sub-agent. And also, the dailies were written up 
of the amount of insurance by companies so that 
the detailed transactions were kept up to date in 
the detailed records, although not posted in sum- 
‘mary to the General Ledger for those months. 


@. As I understand it, then, you could by run- 
ning a tabulation or tape make a computation to 
‘determine the amount of money that was owed Mr. 
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Lotz from his sub-agents without reference to the 
General Ledger? 

A. You could do that. It would be approximate. 
You wouldn’t know whether the books were in bal- 
ance. It would give you an approximation. 

Q. Give you a figure? [505] 

A. Give you a figure. 

Q. That would be approximate. You could also 
determine by looking at the dailies or bordereaux, 
copies of which were in his office, the amount of the 
balance he owed the companies that he represented ? 

A. You would also work up an approximation, 
which you wouldn’t have a control in the general 
ledger, but you could determine approximately. 

@. And you could do that without reference to 
the general ledger? 

A. That is right. You wouldn’t have a clerical 
balanee upon the details of the control account. 

Q. So that you could get a figure? 

A. That is correct. 

Q. You could get a figure that would be approxi- 
mately correct at any time, representing the amount 
of monies due him from sub-agents and the amounts 
he owed the companies? 

A. By running the adding machine type. 

@. And you wouldn’t have to do a complete 
audit to accomplish that, to get a practical, approxi- 
mate figure? 

A. The office staff could run the adding machine 
tape to get the approximation of amounts due to 
and from. 


American Fidelity and Casualty Co., et al. 615 


(Testimony of E. W. Horton.) 

Q. Isee. And did you make such a computation 
when you were in there before you completed the 
audit ? 

A. We ran a detail of the sub-agents’ accounts 
receivable, [506] and also worked up a detail of 
amount due to various insurance companies. 

Q. So that you did that by this tabulation of 
bordereaux in the case of the balance due the com- 
panies ? 

A. Well, we did that, and also had the books 
posted up so that we would get—see how close the 
detail was to the controlling account. 

@. And how close was it? I just mean generally. 

A. Qh, as I recall, about around $8,000 differ- 
ence. 

Q. And would that have been possible for some- 
one to do that in August of 1951? 

A. Oh, yes. The office staff could run that detail. 

@. In the balance sheet that you made up as 
of July, 1951, what did you find the premiums, 
receivables, to be due Mr. Lotz? 

A. On that revised balance sheet? $92,832. 

Q. I see. Did you make a—prepare a balance 
sheet as of November 30, 1951? 

A. Yes, sir. 

Q. I show you a statement and ask you if that 
fis the balance sheet. A. Yes, sir. 
| Q. What were the premiums receivable as of 

November 30, 1951? A. $95,980. [507 | 
Q. And what was the excess of his liabilities over 
assets as of that date? A. $253,539. 
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Q. In other words, in that period they had in- 
creased from the seventy-nine figure you referred 
to before to the two hundred fifty-three ? 

A. That is correct. 

Mr. Garrison: I ask that this November balance 
sheet be received in evidence as Plaintiff’s Exhibit 
next in order. 

The Court: It may be admitted and marked. 

(Whereupon November Balance Sheet ad- 
mitted into evidence as Plaintiff’s Exhibit 
Now 27.) 

Mr. Garrison: Q. Now, one short further ref- 
erence to this accounting situation: How long did 
it take you to complete your audit? I think you 
testified to that, but I have forgotten what the figure 
was. Approximately ? 

A. I was just trying to think. We went in the 
office of the Joe Lotz Agency around the first week 
in December, 1951, and I didn’t get the report out 
until April 8th—No, that is the wrong date. 

@. I don’t care about the exact date. I just want 
the approximate time. 

A. I think it took us a couple of months. 

@. And that was doing the posting and the over- 
all job that you have deseribed? [508] 

A. That is correct. 

Q. And that period of time had no relationship 
to this procedure that you have just referred to of 
running your tabulation to show the amounts due 
companies or amounts of premiums receivable? 

A. That was part of our audit. 
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@. Yes, I know; but in reference to the time in- 
volved, the running of—the work of running the 
tabulations, I take it, of the accounts due the com- 
panies and the balances due from sub-agents would 
be a very short period of time? 

Mr. Bronson: He hasn’t said so, Your Honor. 
Objection. It is the subject of an answer. 

Mr. Garrison: I will ask him. 

Mr. Garrison: Q. What would be the period of 
time necessary to run a tabulation to develop those 
two figures that we are talking about? 

A. I don’t recall. 

Q. Well, could you give us any estimation? 

A. Normally I would say it would take about 
three or four days to run a tabulation of the ac- 
eounts receivable. 

@. And the two months that you say were spent 
_there were spent in first posting up the books, in 
February, then doing your complete audit? 

A. That is correct. [509] 


Recross Examination 

Mr. McKinnon: Q. Mr. Horton, as I under- 
stand it, you are saying the books were not posted 
either with reference to how much was owed by 
agents to Lotz or with reference to how much Lotz 
owed the specific companies, correct ? 

A. The general ledger wasn’t posted. 

Q. Yes, I understand that. IT meant by posting, 
that is important. Naturally, by going into the en- 
tries of Lotz’ status, you could derive the data to 
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make the postings that you and your accountants 
did, correct? 

A. The summaries, that is correct. 

@. But at the given moment, if at the close of 
a day, someone wanted to see how much they owed 
the company, that couldn’t be ascertained without 
further bookkeeping in his office ? 

A. You would have to run a tape to do that. 

Q. When you run a tape, that wouldn’t give the 
result the dignity of a ledger account, would it? 

A. It would only give an approximation. 

@. ‘Phat is right. In other words, you would have 
to post your books both ways in order to see whether 
the record was correct of entries with respect to 
how much Lotz owed companies, correct ? 

A. That is correct. 

Q. The data that you had which you say you 
could run a tape [510] on wouldn’t give a break- 
down of agents’ balances according to the company 
for which insurance was written, would it? 

A. You could get that from the—the bookkeep- 
ing system, they posted the dailies to individual 
companies and you would get the total from the in- 
dividual bordereaux. 

@. But you didn’t have a breakdown of the com- 
panies according—Rather, in respect to a given 
agent, vou wouldn’t have a breakdown of compa- 
nies, would you? That is, if an agent owed Lotz 
a certain amount of money, you wouldn’t be able 
to determine thet without a great deal of bookkeep- 
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ing, would you, how much of that money Lotz in 
turn owed a given company ? 

Mr. Garrison: Object to the question on the 
ground as to what a great deal of work might be. 
It is too indefinite, speculative. A great deal of work 
to one might not be very much to another. 

The Court: This is an expert. He can tell us. 

The Witness: The amounts due to each insur- 
ance company from each sub-agent, is that what you 
are trying to get? 

Mr. McKinnon: Yes. I am trying to say, perhaps 
not in the best wording, that when you had ascer- 
tained how much was owed to Lotz from a given 
agent, the data you had to ascertain it did not give 
it, did it, the amount, the breakdown, as between 
companies for which insurance was written through 
that agent? 

_ A. Weare speaking of two different things. One, 
amounts due [511] from sub-agents is only deter- 
-mined in the total amount from a sub-agent. 

Q. Yes, that is right. 

A. The amounts due to the insurance company 
was a eredit balance in the accounts and we would 
determine that from the bordereaux by the actual 
insurance written. 

Q@. I think that in effect answers my question. 

_ The amounts thus shown to be due from sub- 
| agents to Lotz would be normally subject to con- 
firmation to be reliable, would they not? 

Aeeihat is correct. 
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Q@. As it turned out, the confirmation was badly 
lacking in very considerable degree, was it not? 

A. That is correct. 

Mr. McKinnon: If you will pardon me just a 
moment, Your Honor, I will see whether Mr. Bron- 
son has any questions. 

Mr. McKinnon: Q. You referred to the period 
of time, Mr. Horton, of three or four days as being 
necessary to do an accounting job a moment ago, 
in answer to Mr. Garrison’s question ? 

A. That is correct. 

Q. How many men would be involved in that 
labor? How many accountants? 

A. I had two men working on that for several 
days, as I recall. [512] 

Mr. McKinnon: I see. That is all the questions. 

Mr. Garrison: Step down. 

(Witness excused.) 

Mr. Garrison: Mr. Lotz, will you come to the 

stand, please? 


JOSEPH P. LOTZ 

a defendant herein, called as a witness on behalf 
of the plaintiff, as an adverse witness under Sec- 
tion 2055 of the Federal Rules of Civil Procedure, 
being first duly sworn to tell the truth, the whole 
truth and nothing but the truth, testified as follows: 

The Clerk: State your full name and occupation 
to the Court. 

The Witness: Joseph Peter Lotz. I am now in 
the life insurance business. 
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The Clerk: What is your address? 

The Witness: 125 Camdon Drive. 

The Clerk: In what city? 

The Witness: San Francisco. 

Mr. Garrison: I am ealling Mr. Lotz, if the 
Court please, as a party defendant in this case and 
an adverse party to the plaintiff. 


Direet Examination 
Mr. Garrison: Q. You have been in the court- 
room and [513] heard the testimony that has been 


given? You are the Mr. Lotz that we have been re- 
_ferring to from time to time, are you not? 


A. Yes. 

@. And you were an insurance agent of the 
plaintiff Mid-States Insurance Company through 
the years 1947 to 1951? A. Yes. 

@. Just keep your voice up just a little bit. 

A. All right. 

@. And you represented a number of companies 
during that period, did you? ‘Ay Yes: 

Q. And in the years 1949, let’s say, what com- 
panies did you represent? 

A. 1949? Well, I represented the Mid-States, 
and I had some other companies. The Traders and 
General, and West American. I can’t recall all of 
them. 

And you wrote life as well? 
Very little. 

Other risks? A. Yes. 
Fire and casualty, principally ? 
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A. Yes. 

@. And then, as I understand it, you took on 
the representation of American Fidelity and Cas- 


ualty Company in 1951? A. Yes. [514] 

@. Continued your representation in the other 
companies, did you? A. Yes. 

Q. During this period of time? 

A. Yes. 


Q@. It didn’t involve any cancellation of any ar- 
rangements with others? You simply took on a new 
company ? A. That is right. 

Q. Calling your attention to 1951, Mr. Lotz, do 
you remember the incident of the check being sent 
to the American Fidelity and Casualty Company 
and not being honored at the bank? 


A. Yes. 
Q. And that check was in the sum of $50,301.88, 
I believe? A. I think so. 


Q. And did you receive from the American Plan 
or its accountants any letter with reference to that 
eheek after it had been returned to them from the 
Bank not paid (handing doeument to the witness.) 

A. Well, I think this is a letter we received. I 
don’t remember of seeing it. 

@. It is a letter dated August—Pardon me? 

A. It is probably correct because I know about 
the transaction. 

@. The letter is dated August 14, 1951) %aee 
dressed to Mr. Joe Lotz, Oakland, signed by P. L. 
Tormina, Chief Accountant ? A. Yes. [Sigil 

@. The letter reads: 
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“Dear sir: 

“Einelosed please find your check 1670 in the 
amount of $50,301.88 returned to you due to in- 
sufficient funds. Kindly mail us your check in the 
amount of $4.00 to cover the surface charge in- 
volved.”’ 

That is the check we have been referring to, is 
it not? 

ma «Yes. 

Mr. Garrison: I ask that this be received in evi- 
dence as Plaintiff’s Exhibit next in order. 

The Court: It may be admitted and marked. 

(Wherenpon letter referred to above was 
admitted into evidence and marked Plaintiff’s 
Exhibit No. 28.) 

Mr. Garrison: Q. I believe that during this pe- 

riod and for some time prior, Mr, Smead had been 


one of your employees ? A. Yes. 


Q. Ralph L. Smead? A. Yes. 
Q. And when had he gone to work for you? 


_ Approximately? T don’t mean exactly. In 1950? 


A. I think in 1950 sometime. 

Q. And do you know what his position was when 
he first came with you? 

A. When he first came with me he was an un- 


_derwriter and [516] general help to me in most of 


the operations, advisor. Later on, why, he was made 
general manager. The dates I can’t remember ex- 


actly. 


Q. All right, I understand. IT am not concerned 
about the dates, anyway. 
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But after he had been there a few months he 
was made general manager? 

A. After, I would say, about five or six months. 

@. And as general manager, what were his du- 
ties? 

A. Well, he had full charge of the same capa- 
city which I would probably have myself if I had 
the time. He supervised the underwriting in the 
office, also other duties, and bookkeeping and can- 
cellations, and helped me some with the adjust- 
ment of losses, and so forth. 

Q. Did he have charge of the handling of the 
finances ? A. To a degree, yes. 

Q. How many bank accounts did you maintain, 
Mr. Lotz? A. Well, 

Q. I don’t mean in which banks. I mean what 
type of accounts did you maintain? 


A. Lhad a commercial account and also a trus- 
tee account. 
Q. And what funds were deposited in the one 


as compared to the other? 

A. My commissions, of course, in all companies, 
went into the trustee account, and my commercial 
accounts were monies [517] that we transferred and 
anv other monies that I obtained. 

Q. You were familiar with the duties of an in- 
suranee agent under the laws of California with 
respect to trustee funds, were you, at that time? 

A. Yes. 

Q. And the purpose of having the trustee ac- 
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— count was to keep the funds of companies, I take 


it, separated from the funds of vour own? 

A. That is right. 

@. And you did that, did you? 

A. I did that. 

Q. Well, now, we have made reference hereto- 
fore to the first Public Service reinsurance trans- 
action that you had with the Public Service Com- 
pany. I believe there was a balance due the Ameri- 
can FWidelity and Casualty Company as a result 
of that transaction, was there not, due from you 
to the American Plan? A. Yes. 

Q. Do you remember how much that was? 

ne NO, 

Q. That was about $6600, was it not? 

A. I think so, yes. 

@. And as I take it, you didn’t have the funds 


with which to make that payment when it came 


due? At least it wasn’t paid, was it? [518] 

A. I guess you are probably right. 

@. And do you remember when that first Public 
Service transaction was completed, approximately ? 

A. I think it was the middle of the year some- 
where. 

Q. Of 1951? A. I think so. 


| New York, wasn’t it? A. Yes. 


@. So that you then had the balance, an amount 
due the American Fidelity, just before you went to 
New York, of the $50,000 check that was returned 


not sufficient funds and the 86600 which was due 
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beeause of the Publie Service transaction, is that 


true? A, Inks ight 
Q. You went to New York in August of 1951, 
did you not? A. Yes. 


Q. And do you reeall having any conversation 
with Mr. Hart, the President of the American Plan 
Corporation, just before you went to New York? 

A. We had several conversations. He insisted 
upon us coming to New York, so that we went. 

@. And did those conversations include refer- 
ence to this check that had been returned and the 
balance due on the Public Service transaction ? 

A. I don’t think there was any reference to it. 
T don’t even remember whether that check was 
previous to our trip to New York or later. 

Q. In any case, you had a conversation with 
him before you went to New York about the con- 
dition of your account with them, didn’t you? 

A. Yes. 

@. And it had some reference to the fact that 
you owed them money ? A. That is right 

Q. And the payments were not made? 

A. And I think the check happened before this, 
now. Yes, that is right. 

@. So can you give us any of those conversa- 
tions? Do you reeall what was said by you and Mr. 
Hart regarding this account with them and why 
it hadn’t been paid, and so forth? 

A. It is pretty hard for me to give any details 
because IT was very much confused and upset. 
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Q. Can you give me any substance of that con- 
versation ? 

A. The substance of those conversations was that 
Hart wanted the money. 

Q. This was before you went to New York? 

A. Yes. And he urged us to come to New York 
to discuss it, so we went. 

Q. And you remember the meeting you had in 
New York? [520] 

A. J remember most of it. 

@. And who all was present? 

A. Mr. Hart, Mr. Feller, Mr. Will, Mr. Sude- 
kum, who had different titles, Mr. Smead and my- 
self. I don’t know whether anybody else was there 
or not. 

@. Mr. Feller? A. J mentioned him. 

@. Did you have a general discussion there re- 
garding the condition of your agency at the time? 

A. Yes. 

@. And who did most of the talking as between 


/ you and Mr. Smead? 


——— 


eee 


A. Well, I was not feeling well. I was unable 
to talk. 


Q. Then the answer A. Smead. 
Q. Smead did most of the talking and you lis- 
tened in? A. I listened in. 


Q. Did Mr. Smead give Mr. Hart some figures 
as to the amounts that you owed the Company at 
that time and the amounts receivable that were 
owing you? 

A. I think he gave a general outline of what 
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we had outstanding and the possibilty of earned 
premiums, and so forth. 

Q. Did he say that you owed the company that 
$250,000 ? 

A. We owed about two hundred forty or fifty 
thousand dollars at that time, I think. [521] 

(). That was the fact, wasn’t it? 

A. Yes. 

@. And do you know how much you had com- 
ing to you in accounts receivable from your sub- 
agents? 

A. I think we had a formula there wherewith 


our writings 

@. No, I am just talking about the accounts re- 
eeivable due from sub-agents. Do you remember 
that figure? If you don’t, just say so. 

A. I don’t think I can definitely recall. 

@. Would it refresh your recollection if I told 
you it was about $90,000? 

A. I think it was in that neighborhood. 

@. All right. Now, was there anything said at 
that conference as to how you might work out to 
pay the American Fidehty their balance? 

A. I don’t think we were too much disturbed 
about working it out. 

@. No, that wasn’t the question. 

A. Well, I can’t answer the question. 

Q. You don’t recall that portion of the conver- 
sation ? 

A. I don’t recall what formula we had. 

Q. Do you recall anything said about the writ- 
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ing in another company developing premiums that 
in turn would be used, use those premiums to pay 
the American Fidelity balance? 
A. Not definitely. [522] 
| Q. You don’t recall? A. No. 
@. You don’t want to say it did not occur? You 
just don’t remember it? 
_ A. We had to write in other companies the 
amount of money. 

Q. No, my question now is 

A. (Interposing) Yes, I know what it is, Mr. 
Garrison. 

@. Iam simply asking you if you remember the 
conversation at that time regarding getting another 
company and putting business in that company and 
taking the premiums to pay the American Fidelity 
“off? 

A. Well, that may have been mentioned. If I 
might add something here 

@. No, at this point I am 

Mr. Bronson: Let him answer it completely. You 
were careful about interrupting the witnesses when 
they were under cross examination. I suggest the 
witness be permitted to make any explanatory state- 
ment he wants to. 

Mr. Garrison: The witness can make any ex- 
planatory statement he wants to, certainly, after I 
have finished mv cross examination. But it seems 
to me I am entitled to an answer to my questions 
as I give them. 

Mr. Bronson: He answered your questien. 
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The Court: He answered your question and 
added that he wanted to say something. [523] 

Myr. Garrison: You may explain your answer, 
but only explain the answer. 

Mr. Bronson: Let the Judge give the instruc- 
tions to the witness, Counsel. 

The Witness: J had in my mind some thoughts 
and plans, but sometimes my mind gets ahead of 
what is transpiring right there; so if I hesitate in 
these answers, I am not sure, so I don’t like to say 
yes or no. 

Mr. Garrison: You can take all the time you 
want, Mr. Lotz. No one wants to hurry you. 

The Witness: Yes. 

Mr. Garrison: Q. My question at the moment 
has to do with that conversation and your recollec- 
tion of it. If you haven’t any, just say so and we 
will proceed to another question. 

A. Another carrier was discussed, but I can’t 
give too much detail. 

Q. All right. 

A. Because I was a very 

Q. (Interposing) Was the Mid-States Insurance 
Company discussed ? 

A. Yes, Mid-States was mentioned. 

Q. As one of the possibilities of a carrier and 
might take some new writings? 


A. Well, here was the pomt: J would hkeste 
erephasime that. [524ieT hade contract swath Wide 
States. There was nothing to do there. J wanted to 
see the Mid-States anyway. 
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Q. And you did then go to Chicago, did you 

not? A. Yes. 

Q. An appointment was made for you by some- 

one? A. Yes, there was. 

@. Did Mr. Hart make it? 

A. I don’t know. The call was made from there. 
 Q. And the appointment was made with Mr. 
Hatfield in Chicago? 

A. I think I talked to My. Hatfield’s secretary 
myself and told her I would be in there and that 
I was in New York. 

_ Q. Then you did go to Chicago? 

A. What is that? 

— Q. You did go to Chicago? A. Yes. 

Q. And had a meeting with Mr. Hatfield and 
Mr. Hart—I mean Mr. Titus? A. Yes. 

Q. And negotiated a new contract at that time, 
I believe? A. Improved the contract, yes. 

Q. Got some concessions? Got an advance com- 
mission ? A. Yes. 

Q. And the contract was subsequently written 
up, but the details of it were agreed to at that 
meeting? [525] A. =Ves: 

Q. And you returned to Oakland then, I believe? 

A. Yes. 

Q. And you are familiar, are you not, with the 
second Public Service transaction which involved 
the cancellation of their policies? Ae Os: 

Q. And the fact is that you did take business 
from the Public Service Insurance Company, place 
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it in the Mid-States Insurance Company, did you 
not? A. Yes. 

Q. Cancelled the Public Service policies? And 
issued new policies, and then you received certain 


suins from the Public Service ? A. Yes. 
Q. Which represented premiums for the unex- 
pired portion of the policies? A Mies 


Q. And you paid those premiums on account of 
American Fidelity? 

A. The major portion of the money came from 
Publie Service alone, and then possibly some other 
monies we were collecting, yes. 

Q. In other words, you paid the Public Service 
money plus other collections that were made from 
other sub-agents and [526] other sources that sums 
were made to the American Fidelity? 

A. Yes. 

@.. While this was going on, do you recall a bal- 
ance coming due to the Mid-States Insurance Com- 
pany of some $27,000? A. I think so. 

Q. And did vou have a conversation with Mr. 
Hart regarding whether or not Mid-States account 
should be paid, or do you reinember such a con- 
versation ? 

A. It seems IT do. I am not too positive right 
now. 

Q. At any rate, Mr. Hart did give instructions 
for the Mid-States account to be paid? 

A. Did he give them to me or Mr. Smead? 

Q. I don’t know. 


de 1 dant iknow, either. 


| 
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Q. But you know that such instructions were 
given? A. Possibly true. 

Q. And that was due in August, I believe, then it 
didn’t get paid actually until October, is that cor- 


rect? A. That is probably right. 
Q. Do you recall Mi. Hart and Mr. Feller com- 
ing to Oakland? A. Yes. 


Q. And you met with them, did you, in your 
offices ? A. Yes. 

Q. Did you have discussions there with them 
regarding the condition of the affairs in your 
agency? [527 | A. Yes. 

@. Were you present on the occasion when Mr. 
Hart requested that your bookkeepers make a tab 
run to develop the amount of balances due from 
your sub-agents and the amounts due the compa- 
nies? A. J think I was. 

Q@. And you did develop those figures, your book- 
keepers did develop those figures for Mr. Hart 
when he was out there in August? 

A. I think the details were handled by Mr. 
Smead. I am sure, although I ean’t be too definite 
on it, but it is probably mght. 

@. You do reeall the work being done and the 
figures being developed? A. I think so. 

Q. Did you have any conversation with Mr. 
Hart and Mr. Feller when they were out here on 


that occasion regarding this Public Service trans- 
action that was in prospect? IT am not asking you 
the details of any such conversation. I just simply 
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asked you if you recall talking to Mr. Hart and 
Mr. Feller about that Public Service deal. 

A. TI ean’t answer definitely. There is a possi- 
bility and I think we probably did, but I don’t want 
to go on record and say that we did. 

I would like to add one more point: I was in a 
very bad [528] nervous condition at that time, so 
some of these answers I don’t know due to the 
stress I had. And I was facing a couple of opera- 
tions and worry. Mr. Smead handled most of these 
things. It may have been discussed at that time, but 
IT am unable to mention specific details. 

Q. I wasn’t asking about specific details. I just 
wanted to know if you reeall. 

Were you present at any time when Mr. Smead 
discussed the Public Service transaction with Mr. 
Hait and Mr. Feller? 

A. That is about the same question. 

Q. Well, I will withdraw the question for the 


moment and come back to it later. A. Yes. 
Q. You had a teletype machine, receiving and 
sending unit in your office? A. Yes. 


Q. And you received and sent a number of tele- 
type messages to Mr. Hart in New York during 
the months of August and September, 1951, did you 
not? A. Yes. 

Q. I will show you a series of sheets here and 
ask you if you can identify those as being tran- 
scripts of those teletype messages between your 
office and Mr. Hart’s office, and you and Mr. Hart 
and Mr. Smead and Mr. Hart? I don’t want to 
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bother you with each and every message, but if 


you will just [529] look through those to determine 


' if they are familiar to you. A. Yes. 


Q. As being teletype messages that came to your 
office ? 

A. This refreshes me that we discussed them. 

Q. And what is your answer now with respect 
to discussing with Mr. Hart and Mr. Feller when 


they were out here in Oakland in yous office the 


Publie Service deal? 

A. Well, the answer is that they were discussed, 
yes. 

Q. All right. And when these teletype messages 
came in and were sent out, did you on each day as 
you came in and out of the office, look at them to 
see what messages had been received or sent? Not 


_ every one, but I mean was that your custom as you 
went about your office to check these teletypes when 
_ they came in? 


A. No, I did not check them much. That deal 
was completely in Mr. Smead’s hands. The prime 


' reason was that I was getting pretty well unstrung 
' with this thing and T threw it all into his lap. 


My. Garrison: I neglected to offer that. I will 
ask that these teletvpes be received in evidence as 
Plaintiff’s Exhibit next in order. 

The Court: They may be admitted and marked. 

(Whereupon teletype messages referred to 
were admitted and marked in evidence as Plain- 
tiff’s Exhibit No. 29.) [530] 

Mr. Garrison: @. I notice, Mr. Lotz, that a 


636 = Alid-States Insurance Company, et al., vs. 


(Testimony of Joseph P. Lotz.) 
number of these messages were actually sent by 
you. You recall sending some? 

A. They weren’t sent by me. They were sent by 
Mr. Smead. I had nothing to do with them. He 
signed my name. 

Q. I notice a number he signed his own name 
and on a number your name appears. 

A. I know, but they were stijl sent by him. 

@. And you discussed them from time to time 


with him, however, I assume? A. Yes. 

Q. And were generally familiar with what went 
on? A. That is right. 

Q. Sir? A. Yes. 


Q. Did you actually receive the money from the 
Public Service Company yourself or did someone 
else receive that when the payments were made? 

A. I was away at the time. The whole thing in- 
volved these checks, T think, most of them, at least, 
were handled by our bookkeeping department. 

Q. Did you see them before they were deposited 
in the bank? A. I may have seen one 

Q. Referring now to Plaintiff’s Exhibit 5. 

A. I may have seen one of those, but T didn’t 
see them all. [531] 

@. You knew they were due and did come in, 
did you? 

A. These had the stamp. They were handled by 
our Bookkeeping Department. 

Q. You would know that those sums were due 
from the Public Service and did come in? 
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A. I knew what was going on, but I wasn’t in 

Oakland at the time. 

Q. Isee. You didn’t personally handle it? 

A. No. 

 Q@. And you knew they had been deposited in 
your Trustee Account? A. Right. 

Q. I see in the checks, Plaintiff’s Exhibit 19, a 
series of checks dated September and October of 
1951, made payable to American Fidelity and Cas- 
ualty Company, and they seem to bear your signa- 
Pture. ie Yes, 

Q. Is that in fact your signature? 

A. Well, this first is mine. These here are signed 
by Smead. And this is my son. This is mine. There 
are two of them. This is not mine. That is mine. 
Four of these checks are my signature. 

Q. So that your son had authority to sign checks 
on this Trustee Account? 

A. In combination with Mr. Smead. [532] 

Q. And did Mr. Smead have authority to sign 


ehecks on the Trustee Account? Lueeicc: 
| Q. And you signed some if you were present, 
and if not, they would sign them? A. Yes. 


Q. You did know, however, those payments were 
made out of that Trustee Account with Public 
Service funds to the American Fidelity and Cas- 
ualty Company ? 

A. I did when I[ returned from my trip, yes. 

Q. Did you know the American Fidelity main- 
tained a bank aceount over there in Oakland in the 
Central Bank? A. Yes. 
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Q. And that these deposits were in the account, 
were made in that account in that bank? 

A. Yes. 

Q. Now, when Mr. Hart and Mr. Feller were 
out here and when this Public Service re-write was 
started, did they give you or Mr. Smead in your 
presence any instructions about what should be done 
with the monies when they came in? 

A. I think that was discussed with Mr. Smead 


and Mr. Hart, and possibly I was there, but again — 


my memory is not too good just what was said. 

Q. Iam not interested in the words or identical 
details. 

A. We were to have another account there in 
favor of the [533] American Fidelity, and Mr. 
Smead was to transfer the money into that account 
instead of sending it to New York. 

Q. That was the conversation, the substance 
of it? A. Yes. 

Q. I notice this letter that is signed by you and 
addressed to Mr. Hart, or rather to the American 
Plan Corporation, and having the effect of termi- 
nating your agency, copy of which I will show you. 
I don’t see the exhibit number. Dated Augnst 22, 
1951. Js that vour signature ? A. Yes. 

Q. Did vou dictate that letter? 

Mr. Bronson: What is the exhibit number? 

Mv. Garrison: J can't lay my hands on it at the 
moment. 

Mr. Bronson: There are some in the Clerk’s 
desk. Ts that a defendant’s exhibit? 


| 


| 


American Fidelity and Casualty Co., et al. 639 


(Testimony of Joseph P. Lotz.) 

Mr. Garrison: Q. Do you recall the letter that 
I am referring to? 

A. Well, it is my signature. 

Mr. Garrison: I will show this to counsel. 

Mr. Bronson: May I take a look at it? 

Mr. Garrison: (Handing document to Mr. Bron- 


Mr. Garrison: Q. Did you dictate that letter? 

A. I don’t know. 

Q. The letter is on the American Fidelity and 
Casualty Company stationery. [534] 

A. It is on the—It is on my stationery. 

Q. It is on your stationery, dated August 22, 
1951, addressed to American Plan Corporation, New 
NY ork: 

“Gentlemen: Pursuant to my discussion with 
your Mr. Hart in New York on August 13, 1951, 
and particularly in view of your inability to com- 
ply with my request for a prepay commission, I 
hereby terminate my agency agreement with Amer- 
ican Fidelity and Casualty Company, effective im- 
mediately, and trust that you will signifv on the 
copy of this letter your acceptance of the immediate 
termination notwithstanding the 30-day notice pre- 
scribed in the agreement. 

“Yours very truly, Joe Lotz.” 

Then below it, it says: 

“‘Agreed’’, and then ‘‘American Plan Corporation, 
Mark M. Hart, President.’’ 

Do yon remember signing that? 

A. JI don’t even remember signing it. 
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@. Do you recall sending it? 

A. But it has my signature so it must have hap- 
pened, but I don’t know—I don’t know whether I 
concocted that letter myself or was helped on it. I 
wish I did, but I don’t. 

Mr. Garrison: J will ask that this be received 
in evidence as Plaintiff’s Exhibit next in order. 

The Court: It may be admitted and marked. 

(Whereupon letter referred to above from 
Lotz to American Plan Corporation, dated Au- 
gust 22nd, 1951, received and marked in evi- 
dence as Plaintiff’s Exhibit No. 30.) 

Mr. Garrison: @. You don’t have any recollec- 
tion, then, as to when you signed it or where it 
was handed to you or when you first saw it? 

A. I don’t remember the exact incident. 

Q. Do you remember when Mr. Hart and Mr. 
Feller left Oakland, and met you at the Central 
Bank at Oakland on the morning of thei departure, 
you and Mr. Smead? A. Yes. 

@. Do you recall that occasion? A. Yes, 

@. And you at that time, I believe, were handed 


the eontracts or contract that has been referred 7 


to in this case as Plaintiff’s Exhibit No. 12? Do 
vou remember that contract (Handing document to 
the witness) ? A. Yes. 

@. Do you remember the morning when 

A. (Interposing) Yes. J don’t remember the 
date, but IT remember that morning. 

@. And this contract was handed to you by Mr. 
Hart, was 1t? A. Yes. [536] 
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® ©. Then when did you sign it? On that day, or 
some other date? 

» <A. I think it was signed right there, although 
I am not too positive, but it seemed to me we 
signed it. 


Q. That morning? A, FE thik so: 
Q. By both yon and Mr. Smead ? 
A. Yes. 


Q. And this is the contract that designates Mr. 

| Smead as having supreme authority over the finan- 

cial affairs of the American Fidelity and Casualty 
Company ? A. Thateiseiient: 

- Q. And do you remember his handing Mr. Smead 

a separate envelope on that same occasion ? 

A. I did not see that. I knew nothing of it. 

Q@. Did you ever see it after 

A. No. 

Q. After they left? 

A. I never saw it after that. I never knew any- 

' thing about it. I don’t even know how I found out 

about it, but I never knew about it for a long time. 

| Q. I show you Plaintiff's Exhibit 18, which is 

| the letter on American Plan Corporation stationery 

lof August 17th, addressed to Ralph L. Smead, and 

| signed “Mark M. Hart’, and see if looking at that 

j refreshes your recollection as having [537] ever 

i seen it? A. No. 

| Q. Sir? 

A. I don’t reeall ever seeing this letter. 

Q. Didn’t Mr. Smead tell vou about it? 

A. No. 


| 
| 
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Q. After they left? 

A. I never knew about it until recently. I never 
knew about it. That is absolutely something that I 
knew nothing about. 

Q. This is the letter that offers Mr. Smead 
$1,000? 

A. Yes. I never saw that letter before. 

Q. You didn’t know that Mr. Smead called Mr. 
Hart in Los Angeles and repudiated the proposition 
entirely? Awe No. 

@. He didn’t take you into his confidence on 
that? AD INO 

@. And in this contract that I have been—that 
T have just shown you, that was signed there at the 
Bank that morning, which designated Mr. Smead 
as our agent with supreme authority over their 
financial affairs, you knew that that designation 
was made by them that morning? A. Yes. 

Q. And you were agreeable, were you, that Mr. 
Smead act as their agent under that contract? 

A. Yes. [538] 

Q. Well, after they left did you receive frequent 
phone calls from them and telegrams and teletype 
messages ? A. Yes, 

@. And those messages have been read here. I 
won’t—you heard them read? A. Yes. 

Q. I won’t burden you with them. What effect 
did the designation Mr. Hart made have on you as 
an individual ? 

A. That is why my memory is bad. I wasn’t 
normal. I was worried about the matter, about get- 
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ting this money paid, so we were trying to plan, 
think out some way of doing it. 

Q. Well, when he threatened to take the matter 
up with officials of the insurance commissioner, did 


_ that have an effect upon you? 


just a moment 


iets, Tt ard. 

Q. And did you do things under compulsion of 
those threats that you might otherwise not have 
done ? 

Mr. Bronson: I object to that. It is difficult— 


The Court: Change the form of the question. 


_ Objection is sustained. 


Mr. Garrison: Q. In any event, the threat that 
he made did affect you, did it, Mr. Lotz? 

A. That was a cause of great worry to me, yes, 
so I was pretty much not normal. I was worried 


about bills. I have been [539] all my life. I wanted 


ee 


to get this thing out of the way, and we had a plan. 
Q. Do you remember when Mr. Hatfield came 


- out? A. Yes. 


Q. And had some meetings with him, did you 
not? A. 6 es, 

@. And that was somewhat after the time Mr. 
Hart and Mr. Feller left? A. Yes. 

Q. As a matter of fact, that was after their ac- 


count got paid in full, wasn’t it? After the Amert- 


ean Fidelity account got paid in full? 
A. I think it was, yes. 
@. And do you remember the occasion when you 
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drove Mr. Hatfield over to see the insurance de- 
partment? A. Yes. 

Q. And you stopped at a drive-in to have a bite 
of lunch? 

A. I think this conversation happened in my 
ear. I don’t remember the circumstances at the 
drive-in, but I think it all happened in my ear. 

Q. Will you tell us what it was you told Mr. 
Hatfield on that day? Whether it was in the car or 
getting a cup of coffee wouldn’t make any differ- 
ence? 

A. Do you want me to tell the conversation, what 
happened ? 

Q. The best you ean recall. [540] 

A. I had been taking Mr. Hatfield over to the 
insurance department for a number of days. I don’t 
remember, a week or two we went over there every 
afternoon or so. What we were trying to do in that 
insurance department, we were trying to get a new 
setup on rates. I would wait for Mr. Hatfield until 
he came down, and some days we had a ray of 
hope that we might get better rates. Other days it 
was depressing. 

So I guess this was the day they made their 
final decision. This all was during the time when 
IT was still employed by the Mid-States at a salary 
of about $900 and something a month to help get 
this thing in more or less shape, and when we had a 
tentative agreement to possibly work this out. 

@. I am just interested in the conversation he- 
tween von and Mr, Tatfield. 


| 
| 


) 
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A. All right. Mr. Hatfield came to the car and 
he said, “Well, the answer was no. We can’t get an 


adjustment of rates.” 


We were both pretty low, and I was very low, 


and Hatfield sort of reprimanded me for not taking 


him into the full confidence, and so forth, and T 


made some of those statements which I mentioned 


| 
, 


the other day. 
@. He told you he lost some confidence in you? 
A. Yes, because I should have told him more 
about this, because he and I were pretty under- 
standing of each other all the time. And I drew a 


conclusion there which I had no right to say, and 


I said, ‘‘Hart must have known about this’’, or 


something [541] like that. 


That was about the main—. Then that got him 


| excited, so he called Mr. Titus. 


Q. On that occasion didn’t you make some refer- 
ence to the Public Service rewrite? 

A. I may have, but I ean’t recall it. 

Q. Did you tell him the premiums you got from 
Public Service had been used to pay American 


Fidelity ? A. I don’t know. 


. Did you say all collections had gone to Amer- 
ican Fidelity and only one payment te the Mid- 
States? A. I ean’t answer that. 

Q. Did you tell him that when you got all 
through with that a $61,000 balance that was owed 
American Fidelity was carried and present on the 


‘hooks of Mid-States? 


A. Would you repeat that question? 
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Q. Well, did you tell him in the conversation 
anything about taking this $61,000 worth of busi- 
ness off the books of the American Fidelity and 
putting it on the Mid-States books? 

A. I don’t remember that. 

@. You don’t recall? 

A. I don’t think I did. 

Q. You don’t think you did. Well, do you re- 
member going back after that trip and getting hold 
of Mr. Smead ? A. Yes. [542] 

Q@. And Mr. Hatfield recounted, did he, with Mr. 
Smead what you had told him? A. Yes. 

@. And reviewed the whole past in some consid- 
erable detail, didn’t he? A. Yes. 

@. And you concurred in what Mr. Hatfield 
said? A. I think I did to most of it. 

@. Yes. And then you say Mr. Hatfield called 
his principals in Chicago? Am Yes 

Q. I believe that disturbed you a little bit 
about his ealling Mr. Titus, didn’t it? Didn’t you 
protest that and ask him not to do that, or hope he 
wouldn't do it? ALY Wthink ® did: 

@. And why were you so concerned about his 
telling Mr. Titus? 

A. Because I thought we could work this thing 
out. I thought the thing would readjust itself. 

The Court: Take a recess. 


(Short recess.) 


Myr. Garrison: Q. My. Lotz, vou made a refer- 


| 
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'ence before the recess to, I think you said, being 
on a salary with Mid-States? Acs: 

Q. Do you have reference to the proposal that 
you made [543] November 27th to Mr. Hatfield, 
which is Plaintiff’s Exhibit 6, in which you say 
that, “I have limited my drawing account to a 
maximum $600 a month and also limited my travel 
and entertainment expenses to a maximum of $350 
a month’? Is that the arrangement you had refer- 
ence to? 

A. Yes. I hmited it—. Can I amplify that? 

@. Yes. 

A. That was drawn up more or less by Mr. Old- 
berg, and it is an agreement, the continuation of 
it, I was to draw $600 a month and $350 a month 
for expenses, that’s right. 

| Q. This letter of November 27th was sent to 
My. Hatfield as a proposal by you as to how you 
were going to continue to operate your office, 
/ wasn’t it? A. Yes. 

@. And under this proposal you were to con- 
tinue functioning as a general agent? 

A. Very limited, though. Very limited. 

@. And the withdrawals referred to here were 
withdrawals by you from your own funds, weren’t 
they? ae That's eh 
Q. So that it isn’t accurate, is it, to say you were 
on any salary from Mid-States? You mean you pro- 
posed to pay yourself out of your own general 
ageney income this money? 

A. I was being paid. I had no right to write a 
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check any more at that time. Everything was taken 
away from me. [944] 

@. Under this proposal you were contemplat- 
ing you would pay yourself out of the general op- 
eration $600 salary and $350 expenses, is that cor- 
rect? A. Well 

Mr. Bronson: Doesn’t the document speak for 
itself ? 

The Witness: A. This thing 

Mr. Bronson: Go ahead. 


A. This thing was submitted to me and I signed 
as though I wrote it. That was the agreement. 

Mr. Garrison: Q. Pardon me. It was in the 
form of a proposal to Mr. Hatfield? 

A. Yes. 

@. And it was never accepted and didn’t ever 
come into actual existence, did it? 

A. Yes, they paid me $600 and $350 for a month 
or So. 

@. You mean you withdrew that from your gen- 
eral agency ? 

A. ‘The checks were handed to me. I was paid 
that. 

@. I see. At any rate, in connection with the 
phone eall to My. Titus, you did ask Mr. Hatfield 1f 
he eouldn’t put that off or not make it? 

A. Yes. 

Q. And do you remember after he said no, he 
would have to eall Mr. Titus and report what you 
had told him A. Yes. 
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= «Q. he did eall My. Titus, didn’t he? [545] 
| A. I think he did. 
Q. Do you remember, then, after that, his ask- 
ing you and Mr. Smead if you would write out 
statements of the facts you had given him? 

A. Yes. 
— Q. And do you remember Mr. Smead writing out 
his statement? 


A. Yes, sir, | remember Mr. Smead writing. 

@. And he wrote it there in this place of busi- 
ness, didn’t he? A. Yes. 

Q. And that is Plaintiff’s Exhibit 11. Do you 
recall that? You have seen it many times? 

A. Yes. 

@. Were you there in your place of business 
during that afternoon and evening? 

A. I was there, I think, in the evening. In the 
evening, I think. 

Q. Observe Mr. Smead’s writing it? 

A. Well, I was trying to write one out myself 
and I observed he was writing, yes. 

Q@. And you didn’t get yours completed, did 
you? A. No. 

Q. But I believe you met in your lawyer’s office 
next day with this statement and Mr. Smead and 
| Mr. Hatfield and Mr. Titus? 

A. We were supposed to meet there next morn- 
ing, and I think this statement that we made that 
night was really supposed to [546] be written in 
Mr. Mead’s office. We had an appointment for next 
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morning, and I don’t think any appointment was 
Rept: 

Q. You met there in the evening instead? 

A. Mr. Mead was supposed to check the state- 
ments to see if they were all right for us to go 
ahead. That is the way my memory is on it now. 
That is the best I can remember of that. 

Q. That’s good. And you met that evening in- 
stead of in the morning in Mr. Mead’s office? 

A. We met—— 

@. And the meeting—. Wasn't it in the evening 
you went to Mr. Mead’s office? 

A. Again, I don’t know. 

Q. At any rate you all did meet there at some 
time shortly after the December 5th or 6th when 
Mr. Smead wrote this out? A. Yes. 

Q. And the document was signed by you on that 
occasion ? A. Yes. 

@. And the notary, Mr. Mead, acknowledged 
your signature and Mr. Smead’s signature? 

A. Yes. . 

Q. As a matter of fact, Mr. Smead didn’t sign 
it until that oceasion in Mr. Mead’s office, did he? 

A. I think that is correct. 

Q. And I notice in this statement there are a 
few changes which were made and which were ini- 
tialed hy you and Mr. Smead. [547] Those were 
made thereon that oceasion in Mr. Mead’s office? 

A. I don’t know. 

Q. Well, the document was read over on that 
occasion hv Mr fend, wasn’t it, and discussed ? 
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A. J think it was. 

Q. And the changes that were made were made 
there at that time? A. Yes. 

Q. And that was all done before it was signed 
by you or Mr. Smead and before the notary 
acknowledged the signature? 

My, Bronson: We will object to the second ques- 
tion being asked before the first one was answered. 
There was no answer to that at all and there is no 
way for this record to indicate, unless the reporter 
saw something or heard something that I didn’t. 

_ The Court: Read the last three questions and 
answers. 
(Last three questions and answers read by 
the reporter.) 

Mr. Garrison: Q. Can you answer that? 

A. Well, I think they were. 

Q. Do you remember the execution of Plaintiff’s 
Exhibit 12 and Plaintiff's Exhibit 13 and Plaintiff’s 
Exhibit 22, being the supplements that Mr. Smead 
made to his statement on the second and third day 
following its completion? 

A. I don’t remember this part over here about 
the statement. [548] 

Q. Do you remember Mr. Smead making up 
this supplementary statement to his original state- 
ment ? 

A. I remember him writing an addition. 

Mr. Bronson: I can’t hear the witness. 

The Court: “I remember him writing an addi- 
S tion.” 
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The Witness: A. JI remember him writing an 
addition. He wrote about ten pages there, I think. 

Mr. Garrison: Q. That was the principal state- 
ment and he supplemented it next day? 

A. Yes. 

@. And is that the supplement he wrote out, do 
you know? 

A. "That is his handwriting, yes. 

Q. You saw it on that occasion when he com- 
pleted it? A. Yes. 

Q. Certainly. And do you remember the one he 
wrote on the 8th, the following day (handing docu- 
meut to the witness) ? A. Yes. 

@. You remember that? A. Yes. 

@. Now, you say you didn’t get the statement 
completed that night, but Mr. Smead completed his, 
is that correct? 

A. I think that is correct, yes. 

Q. And after reading over Mr. Smead’s state- 
ment, you yourself wrote out a supplement to his 
statement, I believe? 

A. I wrote out—can I amplify that? [549] 

Q. Certainly. Just answer my question first. 

A. Yes. 

Q. Did you write out a supplement to his state- 
ment? A. Yes. 

@. And when did you do that? 

A. J don’t—TI think this is the additional state- 
ment that T wrote out at the insistence of Mr. 
Titus. If this is what I think it is, it is something 
T had to bring to him in Los Angeles. 
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@. Yes. A. I think this is the one. 

Q. Do you want to refresh your memory by 
looking at it? 

A. One statement here that I would like 

Q. (Interposing) I am not talking about the 
details of it now. 

A. Yes. It is about that $1000. I told you before 
I didn’t know about that, and here I’ve got that in 
writing. 

Q. That is right. 

A. That is about right. 

Q. That is dated December—. Actually, it doesn’t 
have any date on it. It simply refers to Mr. Smead’s 
statement of December 6. 

A. Yes. It was in December. 

Mr. Garrison: I ask that this be received in evi- 
dence as Plaintiff’s Exhibit next in order. [550] 

The Court: It may be admitted and marked. 

(Whereupon Statement dated December 7, 
1951, was admitted into Evidence as Plaintiff’s 
Exhibit No. 31.) 

Mr. Garrison: Oh, yes, I notice under your sig- 
_ nature there appears ‘'12/7/51”. It was folded over. 
Oh, yes. 

That is the date? 

In December, yes. 

Just right after Mr. Smead’s statement? 
. Yes, 

Mr. Garrison: I would like to read this if IT may, 
Your Honor: 

‘On thinking over the statement of December 6, 


POPO> 
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1951, made by Mr. R. Smead, which I also signed, 
I feel that I should add the following to it as a 
supplement. 

“Mr. Smead was ealled in at the Palmer House 
in Chicago, but I do not remember him discussing 
the Public Service transaction and I did not dis- 
euss this with Mr. Hatfield during my visit with 
him. 

“T also want it known that I was under extreme 
pressure from Mr. Hart and also Mr. Hatfield, and 
T agreed upon a new contract with Mid-States. I 
[551] telephoned from the Palmer House to Mr. 
Sudekum of the American Plan and advised that 
the contract was completed. 

“As I reeall, I told him the commission terms of 
the contract. 

“T also wish to state that I had no knowledge of 


the letter given to Mr. Smead by Mr. Hart or that — 


he had been offered $1,000 until December 6, 1951. 


“T did not diseuss the Public Service deal with | 


Mr. Hatfield until after it was completed. 


‘“‘T always left the operation of the office to Mr. | 
2 . . . . | 
Smead and followed his adviee. Mid-States was paid 


on the risk with the Publie Service by me before 
they knew about it. 

“YT also was adviscd by Mr. Hart not to contact 
Diek Cass while in Chicago heeause Mr. Cass might 
eontact Mid-States as he might be friendly to them. 

“Signed, Joe Lotz,- 12/7/51’ 


Mr. Garrison: @. As I understood you to say, 


where were you when you wrote this out? 
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A. I wrote that out in my office and I took it 
to Mr. Oldberg’s home in Santa Monica on Twenty- 
second Street—I think 219 Twenty-second Street, 
as I remember the address—and I handed it to him 
at the door there. 

They were there getting ready for dinner. That 
is all [552] there was to it. There was no conversa- 
tion at all, which was implied previously. I just 
handed him the paper and that was it. 

Q. Mr. Titus and Mr. Hatfield were in Santa 
Monica? 

A. They were there, and there was another vice- 
president, and there was another vice-president, and 
Carl Oldberg and Myr. Hatfield I think were there. 

Q. And you carried this with you from Oakland 
to Santa Monica? A. I brought that. 

Q. Were they in Santa Monica when you wrote 
it out, so far as you know? 

A. I wrote it in my office, and they went from 
|} Oakland down there. I don’t know whether they 
were there. 

@. You had gone down there, at least, to make 
some collections from some of your accounts? 

A. Yes. I was supposed to be down there. 

Q. Who was present when you wrote this out? 
Anyone besides yourself ? 

A. I don’t know whether Mr. Smead was with 
me or not, but I don’t think—if he wasn’t, I don’t 
think anybody else was. 

Q. Did Mr. Titus ask you to make out some 
supplement to Mr. Smead’s statement ? 
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A. Yes. He wasn’t satisfied with what I wrote. 
He wanted some more and that is what I gave him, 
an additional statement. 

Q. And it is a fact that Mr. Hart told you not 
to contact [553] My. Cass when you were in New 
York? A. Yes. 

Q. Mr. Cass was a former employee of Mid- 
States ? A. Yes. 

Q. And also a former employee of American 
Fidelity ? 


A. I don’t know whether he is with them yet or 


not, but he was with American Fidelity. 

@. At that time? A. I think so. 

Q. And did he tell you that he was afraid Mr. 
Cass might be friendly with Mid-States ? 

A. He mentioned that, yes. 

Q. And that was in the meeting in New York? 

A. Yes. 

Q. And he also told you when you were in Chi- 
eago not to disclose his part in any of these plans 
——Mr. Hart told you that? 

A. I don’t think he did specifically, no. No. 

Q. He just told you not to see Mr. Cass? 

A. Not to see Mr. Cass. Which I attached no 


significance to at that time, because that was just } 


something that came up incidental to, T said, “I am 
going to stop to see my friend, Dick Cass’’, and he 


said, “I don’t think I would see him”, and there] 


was no specific significance to that. I don’t know 
what bearing that has myself. [554] 


ee 


——— 
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@. You mean there is no significance to you 


about his suggestion ? A. Yes. 
Q. That, of course, is something others might 
have attached significance to? A. Yes. 


Q. When Mr. Smead made his statement and 
you made your supplement and he made a state- 
ment, you and he collaborated with each other, 
didn’t you, in discussion as to what would go into 
that statement and what was said, and so on? 

I mean by collaborate, you exchanged opinions 
and views and discussed it back and forth? 

A. Iwas very much influenced by Ralph’s point 
of view because of my mental condition at that 
time. I wasn’t too much good on a good equilibrium 
basis with this worry and other things, physical con- 
ditions. 

Q. Well, by this time the pressure from Mr. 
Hart had been removed because he had been paid, 
so you weren’t under any pressure at that time, 
were you? 

A. Yes, I was under pressure by the company. 

Q. Well, the answer is that you and Mr. Smead 
talked back and forth between each other as to 
making out these statements, didn’t you? You and 


Mr. Smead discussed them ? A. Yes. 
Q. You remember coming into my office, Mr. 
Lotz, don’t you? [555] A. Yes. 


And do you remember who was present? 
T think Mr. Mead and Mr. Smead. 

Mr. Titus? 

I don’t remember if he was there. 


ee) ae 
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Q. And we had a general discussion there that 
morning on all of these events? A. Yes. 

Q. And I asked a number of questions of both 
Mr. Smead and yourself about the statements and 
you answered them, didn’t I? A. Yes. 

@. And you told me in great detail, both you 
and Mr. Smead, all of the events of the preceding 
two or three months, about the New York meeting 
and about the Public Service cancellation, and the 
paying of money on that account, didn’t you? 

A. JI think we did, yes. 

@. And then after we talked about it for three 
quarters of an hour or so I called in my secretary 
and dictated this Plaintiff’s Exhibit No. 20, consist- 
ing of four and one-half pages of close, single- 
spaced material (handing document to the witness) ? 

A. This is a statement by Mr. Smead. You don’t 
have my signature on that, do you? | 

Q. The particular copy that you have in your | 
hand was signed by Mr. Smead, but there is also | 
a copy, another document, which [556] was signed | 
by you. A. Do I mention in that 

Q. (interposing: 1 show you photostatic copy | 
of another draft of the same document. 

A. Yes. 

Q. And you will see it bears your signature. 

A. Is this the same thing? 

@. That is exactly the same. I am not asking 
you to answer as to all the details in the document 
now, Mr. Lotz. I am just asking you if that is the 
document. T dictated that day to my secretary ? 
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A. Yes, I think this is about it. But today some 
of those points 


Q. I am not asking you about points at the 
moment. A. All right. 

Q. I am asking you about this document. 

A. All right. 

Q@. And it was signed by both you and Mr. 
Smead afterward ? A. That is right. 

@. She was out transcribing it for some half- 
hour, was she not, after it was dictated? 

A. let so. 

@. Did we wait there in the room, and have 
further discussion on the subject? 


ee Y Cs 50 | | 
Q. When she returned with this she had a num- 
ber of copies, did she not? A. Yes. 
Q. And I read this document out loud to all 
there in the room, didn’t I? A. Yes. 


 Q. And each person had a copy in his hand and 
followed me as I read? Do you remember that? 
m A. Yes. 

Q. And we came to page 3 and we found that 
there were a number of places where changes were 
made by you and Mr. Smead, did we not? 

A. Right. 

®. Is that true? A. I think so. 

Q. And when I would come to a place—as an 
example, on the top of the page I had dictated 
“Tos Angeles” and the correct town was Oakland 
‘as being the place where the conference was held, 
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and I was stopped and advised it wasn’t Los An- 
geles but it was Oakland? A. Yes. 

@. And I thereupon made the correction in ink, 
did I not? 

A. (Nodding in the affirmative.) 

Q. And we went all through the document in the 
same way, and on page 3 we made actually four 
changes? [558] 

A. Yes. What is the date of that? 

Ge This is met dated: Oh: 

Q. It was in December, do you remember? 

A. Yes. 1951? 

Q. 1951, yes. And when we came to page 4 we 
found the name of Smead and Hart had been trans- 
posed, and it was called to my attention and we 
made that change at that time in ink. 

A. Yes. [559] 

Q. In fact, I believe Mr. Smead made thai cor- 
rection. Did you see that? 

A. Yes, I see it. 

Q. When we got to Page 5 we found that also I 
thought that Ma. Hart had teletyped, and it was 
called to my attention he had telephoned, and that 
change was made by Mr. Smead, was it not? 

A. (No audible response) 

Q. When, after each of the corrections were 
noted, atter the change had been made, I asked each 
of you, Mr. Smead and yourself, if you wouldn’t 
inital the margin where the change was interposed 
and you did so initial it? 

A. That is my signature there, yes. 
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Q. Yes, sir. And when we finished with the 
changes, you were asked if that represented a cor- 
rect statement of the facts and everybody said yes, 
it did, isn’t that correct? A. Yes. 

@. By the way, Mr. Lotz, I believe you kept as 
part of the personal records, separate and apart 
from the books and accounts of the Agency, a blac! 
diary book that had been given you by J. A. Ber- 
ger, Ine. A. Yes. 

@. Do you remember that book? Aa Wes. 

Q. And you kept certain records in that boolx 
as to [560] materials that were received and as to 
monies that were received and momes that were 
paid and to whom paid? A. Yes. 

®. Do you still have that book? 

_ «A. I think the records I had were probably 
taken by Mid-States. Did you folks get it? 

@. i don’t recall. I don’t know whether it wi. 
kept in the office or if you still had it. It was some- 
thing you earried personally, wasn’t it? 

A. In my pocket? 

Q. Yes. Do you recall where it is now? 

A. Are you referring to a book where I kept 
the record of my account as we brought it down 
‘into companies? 
| Q. Company balances and premium income due 
from agents. Balances due from sub-agents. 


) A. JT might have that book somewhere. 
©. Asa matter of fact, you sort of kent that up 
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to date, didn’t you, so that you had a record in your 
pocket as to what premiums had been written and 
how much in all the companies? 

A. I think Mr. Smead was putting some marks 
in that book. A record of those deposits. Is that 
what you mean? 

Q. Yes. Balances due companies, and how much 
deposited and from what account, and so forth. 

A. Yes. 

Q. So that you kept a personal record outside 
of the [561] accounting procedure in the office, kept 
a personal record of the state of your agency, didn’ 
you? 

‘A. I kept a record at this particular time on hov. 
their account was reducing, mostly with the Ameri- 
ean Plan. 

Q. In other words, you were recording the pay- 
raents that were being made on the American Plan 
Account ? A. Yes. 

Q. So that cach time a deposit went into their 
account in the Central Bank you noted it in your 
black book? 

A. I wanted to see it shrink. I was keeping a 
record, yes. 

@. That was because of your anxiety to get that 
account paid? A. Yes. 

Q. By the way, this rewrite of the business of 
the American Fidelity and Casualty Company that 
occurred, $61,000 that was? Will vou answer aud- 


i 
\ 
: 

| 
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ibly? The Reporter must get it. You shake your 
head, but he can’t see it. A. All right. 

Q. And that resulted as a transaction to wipe 
out the balance due them after these other cash 
payments had been made, I take it? 

A. That entire transaction was handled by Mr. 
Smead, and I was away. I ean’t give you too much 
information on that, only that it was turned over 
to Mr. Smead, and Mr. Hart and [562] Hatfield 
handled that. 

Q. You knew at the time, didn’t you, that every 
one of them had already paid their premiums for 
that business, didn’t you? 

A. I didn’t know that all of them was paid, but 
J knew that most of them had, yes. 

@. And you knew that you couldn’t go back to 
those same assureds and collect that premium twice ? 

A. No. 

@. And that you didn’t have any money at that 
time ? 

A. J would like to make a remark here. Some- 
thing has been disregarded all the way through 

here. I had between five and six hundred thousand 


dollars in reserve with these two companies which 


has been completely ignored, and this represented 
money J have aceumulated back there for me, and 
that item should off-set an awful lot of these things. 
| We were working on it. 

| ©. Po you knew that the so-called aceumula- 
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tion that you had with American Fidelity and Cas- 
ualty Company, according to their books, ended wp 
to be $10,000, approximately ? 

A. IL knew it was about $85,000 at one time. 

Q. Well, it probably went in losses paid the as- 
sureds, didn’t it? 

A. I had a 20 percent guarantee with America:: 
Plan and it was up to $80,000. I got that regard- 
less of losses. 

@. At any rate, the present balance, apparently, 
on the [563] books of American Fidelity is about 
819,000 ? AY Mes: 

Mr. Garrison: Cross-examine. 

The Court: We will recess until two o’clock. 

(Whereupon an adjournment was taken i) 
the above-entitled cause until the hour of two 
o’clock p.m. this date, Monday, May 10th, 1954.) 


My. Tiedeman: Your Honor please, at this time 
on behalf of Defendant Lotz, 1 would like to present | 
mi amended counterclaim for filing. | 

The Court: Have both sides been served ? 

Mr. Garrison: Yes, we have. 

We are compelled to object to the filing of any 
amended counterclaim, Your Honor. Apparent! 
Counsel is not aware that this matter came before | 
Your Honor previously, and on December 10th, 
Your Henor made an order dismissing the amended 
first counterclaim without leave to amend. | 

This matter was thoroughly argued before Your | 
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Honor on a number of previous occasions and the 
Defendant Lotz given a number of opportunities to 
amend this counterclaim and they were never suc- 
cessful, and Your Honor finally ruled finally, the 
inatter was taken up to the Circuit Court and Your 
Honor was affirmed. 

There is a counterclaim stili in the pleadings 
which Your Honor permitted to remain there. But 
this one has been argued so many times that I hesi- 
tate to go into it again. We filed an extended merm:- 
orandum of the law with Your Honor setting forth 
the several grounds upon which this counterclaim 
must fall, one of which, and I think the one Yous: 
Ffonor commented on in one of Your Honor’s ov 
ders, was that the [565] counterclaim attempts to 
set up an agreement which wasn’t to be performe:: 
within one year, but which admittedly was not re- 
duced to writing. So that I hesitate to go into a 
long argument on that. 

The poimt now is that, right here in the middle 
of the case, to come now to seek another amended 
counterclaim that Your Honor has ruled was dis- 


missed without leave to amend, seems to me totally 
tardy, and I would submit our objection upon the 
memorandum previously filed, with which I am sure 
/ Your Honor is familar. 


The Court: Do you wish to submit it now? 
Mr. Kakures: Your Honor, just a few words: 


Jt is correct the record for appeal from Your Hor 


or’s order was not dismissed by the Circuit Cour’ 
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but that Court held the appeal was not in ordc 
until this matter was first heard. 

As I understand the objection raised to Mr. Dus- 
kys’ first counterclaim on behalf of the defendant 
Joe Lotz was the fact that Mr. Dusky had pleaded 
assigninent and also alleged that the plaintiff made 
promises, whereas on the face of the assignment 
there were no promises on the part of the defend- 
UNE, 

So far as the Statute of Frauds is concerned, we 
are pleading a matter which is substantiated by a 
number of California cases, that the plaintiff i: 
estopped from asserting the Statute of Frauds when 
there is no oral agreement [566] entered into be- 
tween the parties, and where the plaintiff relies or 
that promise and changes his position, and because 
of the conduct of the plaintiff, or the party assert- 
ing the Statute of Frands, that the Courts, in order 
to have Justice prevail and equity, will not allow 
the plaintiff to assert the Statute of Frauds. 

Tt is on those cases we are submitting this matter 
to you. 

The Court: Well, did Counsel make a correct 
statement, that J sustained the objection without 
leave to amend? 

My. Kakures: Yes, he did. 


The Court: In what particular is this amended | 


complaint differentiated from the one I ruled on? 


Mr. Kakures: That one, I believe, Your Honor | 


—T am not too familiar with the first one, but as I | 


j 
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understand it L think Counsel raised two points. 
One was the Statute of Frauds and the other was 
that there were no promises on the part of the plain- 
es 

The Court: Submit the matter? 

Mix. Iwakures: Yes, Your Honor. 

The Court: The motion to amend will have to be 
denied. Proeeed. [567] 


JOSEPH L. LOTZ, 

one of the defendants herein, recalled as a witness 
on behalf of the plaintiff as an adverse witness un- 
der Rule 48(b) of the Federal Rules of Civil Pro- 
cedure, having been previously duly sworn to tell 
the truth, the whole truth and nothing but the truth, 
resumed the stand and testified further as herein- 
after indicated: 


Cross Examination 
Mr. McCallum: Q. Mr. Lotz, you remember go- 
ing to the Central Bank around August 22nd, 1951, 
with Mr. Hart and Mr. Smead? A. Yes. 
Q. And you remember that was the time when 
the agreement was signed that has been introduced 


here as Plaintiff’s Exhibit 17? A. Yes. 
Q. The agreement to appoint Mr. Smead to re- 
port to American Plan? A. Yes. 


Q. Following this meeting at the Central Bank, 
did the Central Bank eall upon you to obtain some 
written authority showing your authority to en- 
_ dorse checks 
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A. (interposing) About the same time. 

Q. Just about that same time you remember 
writing to Mr. Hatfield, don’t you? [568] 

A eS. 

@. I show you what has been marked Plaintiff's 
Exhibit 1, which bears date of August 27. 

nee Cs. 

Q. Didn’t you write to Mr. Hatfield shortly after 
that meeting at the Central Bank at which Mr. Hart 
was present? A. Yes. 

Q. Thank you. [568-A] 

Mr. McCallum: After you wrote to Mr. Hatfield 
you went over to the Angio Bank, didn’t you, Mr. 
Lotz? A. Yes. 

Q. Do vou reeall about when that was you went 
to the Anglo Bank? 

A. About the end of August—30th or 31st. 


Q. August, 1951? AW Yes. 
Q. And you went there for the purpose of open- 
ing a trustee account, didn’t you? A. Yes. 


Q. And at that time you told the man you were 
speaking with that you were going to deposit checks 
made payable to Mid-States Insurance Company? 

Myr. McKinnon: If the Court please, I would like 
to object to this line of questioning in the absence 
of any statement from Mr. McCallum as to its pur- 
pose. 

At a previous phase of the trial we entered into a 
stipulation, and some testimony was introduced 
subject to motion to strike, the subject being this: 
that in the suit Mid-States against Anglo Bank, the 
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Anglo Bank maintained by its answer that Mr. Lotz 
had authority of Mid-States to endorse its name on 
the checks. The case was tried before Judge Har- 
ris, submitted, and there are forms of stipulated 
judgment. Judgment by agreement between the 
parties was entered in favor [569] of Mid-States 
dnsurance Company. 

Now, I would like to inquire whether the purposc 
of these questions of Mr. McCallum is to prove « 
case against a bank, but which case he so stoutly 
resisted during the trial? If the Court please, I 
can see no point involved because we never meant 
to try a case against the bank as the matter stands. 

The Court: Indicate for the purpose of the rec- 
ord the purpose of the offer. 

Mr. McCallum: Yes. I am not trying to try the 

: so-called Anglo case. 

The purpose of this testimony is to establish 
| before the Court that this gentleman made certain 
, representations to the Anglo Bank which he knew 
‘to be false and untrue, and as a result of those he 
obtained possession of funds made payable to the 
| Mid-States Insurance Company, all as part and par- 
eel of a plan to obtain funds for the purpose of pay- 
ing the indebtedness of Mr. Lotz to the American 
Pian Corporation. 

It does not go to the question or issues as to whe- 
ther or not he had imphed authority, or authority 
by estoppel or authority by negligence to endorse 

checks, but goes to the principle of the direct repre- 
_sentations the man made, and a third person was 


j 
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injured, by carrying out a plan to obtain func. 
belonging to the Mid-States Insurance Company for 
the purpose of paying the American Fidelity or 
American Plan Companies. [570] 

Mr. McKinnon: Then, if the Court please, we 
object to the question and object to the entire line 
of questioning on the ground that it conflicts dia- 
metrically to the position taken by the bank in the 
trial of Mid-States versus the bank. The issue has 
not been adjudicated, and there has been a stipula- 
tion entered, and we submit the evidence is totally 
immaterial and irrelevant in this proceeding. 

The Court: I will allow the testimony to go in 
subject to motion to strike and over your objection. 

Mr. McKinnon: All right. 

The Court: I will give counsel a record. 

My. MeKinnon: All right. Will you read the 
last question ? 

Mr. McCallum: It was that he went there for the 
purpose of opening a trustee account. 

@. And at the time you opened the account, Mr. 
Jotz, you told the bank you were going to deposit 
eheeks made payable to the Mid-States Insurance 
Company, didn’t you? 

A. And other companies. 

@. And other companies, yes. And did the man 
from the Anglo Bank ask you if you had authority 
to endorse cheeks made payable to Mid-States In- 
surance Company? Aes. 

Q. And vou told him you did, didn’t you? 

A. Yes. 
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Q. And you subsequently received a letter from 
Mr. Hatfield, [571] which is marked Plaintiff’s Ex- 
hibit No. 2, did you not? 

My. Garrison: Isn’t that Intervenor’s No. 2? 

Mr. McCallum: Yes. 


Q. Did you receive it on or about the date it 
bears, namely, September 5th, 1951? 
mu. Ves. 


@. And did you receive a subsequent letter from 
Mr. Hatfield, which is marked Intervenor’s Exhibit 
No. 3? A. Yes. 

Q. Did you receive this on or about the date it 
bears, September 10, 1951? A. Yes. 

Q. Did you advise anyone of the Anglo Bank, 
Mx. Lotz, that you had received those two letters? 

A. No. 

Q. Did you ever advise them you had not author- 
ity to endorse checks made payable to Mid-States? 

A. No. 

@. After you received the two letters which I 
have just exhibited to you, you continued to endorse 
ehecks made payable to Mid-States and deposited in 


the Anglo Bank, didn’t you? A. Yes. 


Mr. McCallum: No further questions. [572] 


Cross Examination 
Mr. Bronson: @. Mr. Lotz, it had come into 


' evidence earlier in the case that your agency for 


Mid-States started in May, 1947? A. Yes. 
Q. And who was the party that you made those 
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arrangements with and entered into the contract of 
agency ? A. Myr. Marvin Donnelly. 

Q. And you knew him to be, I presume, what 
has been deseribed as a vice-president of Mid-States. 

A. He was state general agent. 

Q. He was California or Pacific Coast repre- 
sentative ? A. Yes. 

Q. And did you know he had a title of vice- 
president of the company? 

A. J don’t remember that he was vice-president, 
but he was a high authority. 

Q. All mght. 

My. Garrison: I move to strike that on the 
zvound it 1s a conclusion of the witness. 

The Court: “High authority” may go out. 

Mr. Bronson: @. Did you have any discussion 
with Mr. Donnelly on the subject of what capital 
or assets or finances you had or not in taking on 
this business ? 

Mr. Garrison: Pardon me one moment, Your 
Honor. If the [573] Court please, we object te the 
question on the ground that it is incompetent, irrele- 
vant and immaterial; attempts to vary the terms 
of a written instrument. 

The charge here is that these defendants in the 
verr 1951 committed certain acts which created a 
loss in the plaintiff and they are responsible for 
that loss because of those acts. 

At the time these acts were performed, these 
parties, Mr. Lotz and the plaintiff, were operating 
thei business together under a contract that was 
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negotiated by Mr. Lotz and Mr. Hatfield and Mr. 
Titus in August, 1951. That contract is in evidence. 
It is very complete and it is very explicit, and 1t was 
in effect at all times that this alleged conspiracy 
occurred. 


What occurred in 1947 under some other con- 
tract, what occurred some time in 1948 or 1949 or 
1950 respecting what Mr. Lotz’ arrangements might 
have been at that time, I submit would be not only 
incompetent, irrelevant and immaterial as to the 
issues now pending before this court, but would also 
attempt to vary the terms of a written contract 
which was executed some four or five years subse- 
quent thereto. 


Mr. Bronson: Our position is very simple. To 
start in, a proposition with the authority and con- 
sent and knowledge of an officer of the company, 
that I referred to as “kiting”, and they kept it up 
continuously durimg the several changes of the con- 
tract, and finally into and beyond the time of 
the [574] execution of this contract counsel is re- 
_ ferring to. 

T had the temerity here, Your Honor, to briefly go 
into the historical aspects of the thing as a predi- 
eate to show the same arrangement was continuing 
to and bevond the contract—to and beyond the time 
of the last contract. There wasn’t any change in the 
eontract. 

Lhe Court: Read the question, Mr. Reporter. 


(Question read.) 


674 Mid-States Insurance Company, et al., vs. 


(Testimony of Joseph L. Lotz.) 

The Court: The objection will be overruled. He 
may answer. 

The Witness: Do I answer? 

The Court: Yes. 

The Witness: A. Yes. 

Mr. Garrison: May the evidence go in subject to 
the motion to strike? 

The Court: Yes. 

Mr. Garrison: And may my objection that I 
have made run to all questions dealing with acts, 
events and conversations occurring prior to August 
of 1951? 

The Court: The record so shows. 

Mr. Bronson: Prior to August, 1951? 

May Garcon. Yes: 

Mr. Bronson: You stepped over that line a good 
many times yourself. 

Mr. Bronson: Q. At any rate, what discussion 
did you have [575] with Mr. Donnelly, remember- 
ing you are not bound to give the exact words, but 
at the time that the contract was entered imte in 
May, 1947, what discussion was there on the sub- 
ject of vour finances in the financing of an agency 
for Mid-States ? 

A. Both my son and I were interested in this. 
My son was with me when Mr. Donnelly made a 
trip from Los Angeles to see us. We were not very 
well acquainted with this type of operation, so we 
mentioned we had no capital, no money, so he told 
us about the float. 
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He said, “You have got this length of tiine to pay 
your bills”, and he says, “You are using the com- 
pany’s money. That is the way the deal is set up.” 
And that is where we got our thought about this 
time that eclapses between the time we made these 
applications and the bill from the company. 

For instance, if we got some business m1 January 
we had the rest of that month and maybe 30 or 60 
days of the succeeding months to pay, and that was 
a continuous program. We had that intervening 
time of accumulation to pay. 

Secondly, we had this money that we sent back 
there to Chicago earning some money, so that every 
nonth, for instance, if our—. Take as an illustra- 
tion, if the premium was $100, 85 per cent of that 
money was ours in a reserve, and one half of that, 
approximately, was credited to us in January, Feb- 
ruary, March. So there was a continual buildup 
there and we had money earning there, and this 
time element, and that was the [576] factors that 
would enable us to continue. 

Mr. Garrison: Pardon me, is this part of the 
conversation? If it isn’t, I object to it and ask 
that it be stricken on the ground that it is a volun- 
teer statement by the witness. I thought he was 
telling about a conversation with My. Donnelly in 
1947. If he digressed from it, I will ask that it be 
stricken. 

The Witness: A. That was the point Mr. Don- 
helly was trying to have us understand, that we were 
working on this time element, and to use an illus- 
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tration I took January so that it would be simpler, 
and that period was called a float. 

The Court: Do I understand that this was a 
conversation you had with Mr. Donnelly? 

A. Yes, and my son. 

Mr. Bronson: Q. As I understand you, that 
conversation or explanation from Mr. Donnelly 
came as a result of your protest that you didn’t 
have money of your own to carry on delayed opera- 
tions like that. 

A. We were ready to throw it out heeause we 
had no money. 

Q. All right. Now, Mr. Donnelly, did he visit 
your place of business thereafter from time to time? 

A. Yes. 

Q. Uow frequently, as you would average it out, 
would he come and visit you and talk about the 
state of the finanees and the state of your business? 
[577 | A. Every two or three months. 

Q. When you use the term “float” did Mr. Don- 
nelly introduce you to that term the first time? 

A. hat is where we first heard abont it. 

Q. ind made it plain to you you were floating 
on the funds that were due to the Mid-States and 
were held by you for a period of time in your own 
hands ? Pee Piat is srrelit: 

Q. You had your own office expenses of opera- 
tion, did you not? 

A. At that time my son and his wife helped me 
for nothing. We tried to get this thing going. 
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There were no expenses outside of one desk, about 
$10 a month. 

Q. Subsequently your office grew to about how 
many employees at the largest? 

A. I think there was a time when we had ap- 
proximately forty, possibly a few more, employed 
in my office. 

@. During the year 1951—just to go on ahead 
a little bhit—during the year 1951 can you estimate 
for the Court what percentage of your gross pre- 
niums it cost you to run your office? I am specific- 
ally taking it down to the time when you were writ- 
ing for both Mid-States and American Fidelity and 
Casualty. A. Yes. It was a little bit high. 

Q. What percentage of gross premiums? 

A. J ean’t tell you that exactly, but I think it 
was around maybe 16, or 17, possibly 18 per cent. 
May I add just a little [578] bit more? 

Q. If it is explanatory, yon may. 

A. We were at the time in the process of reduc- 
ing commissions and cutting our overhead and mak- 
ing readjustments, very substantially. We were 
checking accounts that weren’t showing any profit 
and had eliminated some, so due to the big volume 
Wwe were doing we were going through that proce- 
dure. 

Mr. Garrison: Can we have the time fixed when 
the last voluntary statement refers to? 

Mr. Bronson: Q. He wants to know if you can 
fix the time when you were doing that?) What year 
was it, or what part of the year? 
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A. This was in 1951. 

Q. You brought up about—at least there was 
brought up the question of agents’ commissions. Re- 
ferring to the same time, what agents’ commission 
were you paying as an average matter on your busi- 
ness for these two companies? 

A. I think our average commission was about 
Zeper cenit: 

Q. During this period of time—i am referring 
specifically to 1951—did you have occasion, Mr. 
Lotz, at some time, or from time to time, to check 
out funds from the trustee account into your oper- 
ating account for the purpose of accomplishing 
this float? A. Yes. 

@. And then on some occasions when you were 
paid commissions, [579] money that was coming to 
vou were collections that you put in your operating 
account, transferred back from your operating ac- 
count into your trustee account ? A. Yes. 

®. Isn’t it a fact that at least duving thatiyear 
both of these companies were principals of yours, 
and during which your business bad inereased so 
seriously, and funds were going back and forth be- 
tween your operating account and your trustee 
account from time to time? A. Yes. 


Q. You maintained one trustee account, is that 


of 


true? A. Yes. 

@. And the premiums from Mid-States and from 
American Fidelity and from West America and 
National Automobile, Traders and General, and the 


Sn 
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companies you have mentioned here were put in 
that trustee account? A. Yes. 

Q. And they were not separately earmarked? 

A Nes 

Q. So that when you checked out money to build 


up your operating account, taking it from the trus- 


tee account for that purpose, you were simply using 


or withdrawing on those commingled funds there? 


A. Yes. 
@. And when on other oceasions when your oper- 


ating account was [580] up and your trustee account 


down, and for some reason by necessity of your 
office you wanted to build up your trustee account, 
you took funds out of your operating account and 
you placed them over without any earmark into 


_ the trustee account, is that true? A. Yes. 


Q. You started in with a 25-day settlement 


period under this first contract, do you recall that? 
In other words, you were supposed to make settle- 
ment with the company on premiums collected in 
25 days from the end of the month in which the 
_ business was written ? Eee ec: 


Q. Do you recall that? A. Yes. 
Q. And thereafter the Mid-States, during the 


course of your representing them, increased that 
settlement period to 60 and finally 75 days in the 
_ summer of 1951, is that true? A. That is right. 


Q. And during the period—Mr. McKinnon re- 
minds me what I should make plain, that at least 
on the first October contract the Mid-States Com- 


/ pany reverted to a 60-day period in the contract 
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dated September ist, 1951. I will merely aad that 
as a comment. Do you remember that to be a fact? 

A. i don’t remember the date, Mr. Bronson. 

Q. Assuming that you settled for all the business 
wiitten in [581] a different month at a certain num- 
ber of days after the close of that month, and as- 
suming that the business comes in more or less 
equally during the month, and assuming that Mid- 
States was owed the month for which the settlement 
is made—. Strike that. 

in any event, an additional month or only one 
day ? eeetiat, 1S ae t. 

@. it added to the period that the company cedes 
to you as a settlement period, is that correct? 

A. Yes, that is correct. 

Q. Did you ever have occasion during the 
months and years following the beginning of busi- 
ness with Mid-States, that is, May of 1947 and up 
until the first of 1951, to discuss from time to time 
with Mr. Donnelly or his successors the matter of 
this float? 

A. IJ diseussed it with Mr. Donnelly several 
times, and my son discussed it with jum. T think I 
discussed it with Mr. Cass, too. 

4). And was that at intervals from time to time 
during that period I mentioned ? 

A. I think so, yes. Might I make an additional 
remark, M1. Bronson ? 

@. J bee vour pardon? 

A. i have one additional statement with refer- 
ence to this. My. Cass told me over the phone that 
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this money that represented [582] the money re- 
serve in Chicago, or wherever it was, always was 
there to balance any shortage that might exist be- 
eause I paid out advanced commissions, because this 
money back there, less 15 per cent, was really funds 
of my own, of which we were paying these contracts 
on a yearly basis, one half of it should be paid to us 
less cost of adjustments and the losses. 

Q. You gave testimony on this subject in the 
proceeding before the insurance commissioner, did 
you not? A. Yes. 

Q. Referring to the same period, or in the year 
1947, didn’t you testify before the insurance com- 
missioner as follows: 

“Question: And just what was the substance of 
the conversation relative to the money issue ?” 

The date mentioned on the same page, page 59, is 
September, 1947. 

“Answer: Well, I told him I didn’t understand 


how I could operate without capital.” 


This is the conversation with Mr. Donnelly. 
“So he gave me the thought on retrospective, and 


he says, “I will pay your old account with money 


from the new business coming up.’ ” 
Sort of credit following the reserve which you 


had with the company. 


“Question: Did he have a name for it? 

“Answer: He called it the float. 

“Question: That is a revolving float? In [583] 
other words, Donnelly knew you didn’t have any 
money or capital? 
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“Answer: Yes. 

“Question: So he told you you could operate on 
the float ox the eredit, whichever it is? 

“Answer: Thatis might. 

“Question: Did he tell you about what the credit 
or so-called percentage would be insofar as paying 
the bills with Mid-States was concerned ? 

“Answer: The time element was, at that time 
was 60 days after the completion of the month in 
which the business was written.” 

Mr. Garrison: If the Couit please, I object to 
counsel reading testimony from some proceeding in 
the insurance commissioner’s office which doesn’t 
apparently impeach Mr. Lotz, is simply repeti- 
tious and apparently read for the purpose of em- 
phasis. And I submit that unless he is going to 
impeach Mr. Lotz with contradictory statements, 
reading from a transcript in a proceeding where 
we were not represented or present is simply done 
for the purpose of assuming some emphasis of the 
evidence. 

IT think counsel ought to either impeach in the 
normal way or not read supplementary matters on 
the same subject. 

Mr. Bronson: I don’t know, he may be an ad- 
verse person as to us. He is not my client, in any 
event, and any statement [584] that may apply to 
the insurance commissioner’s proceeding—. But it 
certainly come in connection with what I am about 
to offer now. 

Do you want to make a motion to strike? 
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Mr. Garrison: I did intend to make a motion to 
strike. 

Mr Bronson: Well, EL avillevait for it. 

Mr. Garrison: And particularly to suggest that 
further reading from the transcript of the insur- 
ance commissioner’s office on matters which do not 
contradict the present testimony shouldn’t be in- 
dulged in. 

Mr. Bronson: Well, I will take counsel’s seold- 
ing. I suppose you want to make a motion to 
strike all the answer? 

MreGarrmson: No, it is all rnght. 

Mr. Bronson: All right. 

Q. Did you give this testimony at the trial of the 
so-called bank case in May of last year? You were 
being questioned by Mr. McCallum. 

Mr. Garrison: What page are you reading from? 

Mr. Bronson: My notes must be in error—or, 
rather, Mr. Meclsinnon’s. Oh, I have the wrong 
book. 

(Colloquy off the record.) 

Mr. Bronson: Q. Here, Mr. Lotz: Referring 
to Mr. Donnelly, top of page 6 of the transcript: 

“Mr. Garrison: And when did that take place? 

“Answer: Well, that must have been some time 
[585] later. 

“Question: Still in the year 1947? 

“Answer: Yes.” 

This is Mr. McCallum’s examination of Mr. Lotz: 


“Question: And you say your son Jack and you 
were present ? 
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“Answer: Yes, I think he was in my office. 

“Question: Anyone else present? 

Answer) ll dont think so: 

“Question: What took place then? What did 
you say and what did he say? 

“Answer: We told him we had no money and he 
said, ‘Well, you don’t need any money. You are 
operating on our money.’ And he says, “You have 
this float which gives you so much time to pay your 
bill. In the meantime you are getting commissions 
and other money in checks from the company every 
month. That is the way this thing works. It works 
on what we call a float.’ ” 

You gave that testimony, Mr. Lotz? 

Poe Yes, Sir: 

Oy That is corteemeisn pal 

pee Dats mght: 

@. Going to another subject, now. Well, before 
we leave that, referring to the year 1948, 1949 and 
1950, did you continue to [586] operate on the float 
basis ? IN SUES, 

Q. Did you ever get any protest from the com- 
pany ? A. No. 

@. You were in court, were you not, when I read 
certain dunning letters that were written to you by 
different officers of the Mid-States during the years 
especially the years 1950 and 1951? 

A. Yes. 

@. And those were times when you were late in 
paying at the very end of the credit period which 
the company allowed you to float on? A. Yes. 
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Q. And how far behind in the year 1950 or in 
the year 1951, behind the furthest extension of the 
full period did you get from time to time? 

A. It is impossible for me to tell exactly, but 
we were late maybe sometimes a week or tivo, some- 
thing lke that. 

Q. How long? 

A. Sometimes a week or two. 

®. Did you get behind as long as 30 to 60 days, 
Mr. Lotz? 

A. Not behind the real extension, no, I don’t 
think so. 

@. In the year 1951, with increasing business, 


_ you went to Chicago, did you not, in May, and 


| talked to the officers of Mid-States there about ex- 
| tending your float period? [587] 


A. I didn’t go to Chicago in May. That was in 


| August: 


Q. You went to Chicago in August? Were you 


_ back there in May? A. No. 


Q. No? Had you ever talked to any officer of 
Mid-States in Oakland about extending the float pe- 


riod? 


A. I thought that I mentioned that to Mr. Hat- 
field at one time. 
Q. When you went back there in August 1951, 


/when you had just been in New York the day be- 


fore, did you discuss an extension of the float period 


- then? A. Yes. 


Q. And did they consent to that request ? 
A. Yes. 
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Q. At the same time you talked to them about 
reducing the company’s retention of a percentage of 
that premium, did you not? A. Yes. 

Q. And did they make that concession to you? 

A. Yes. 

Q. Was that in August, also? A. Yes. 

Q. Had that been discussed with any officer of 
Mid-States Insurance Company here or there prior 
to the time they made you the concession when you 
were there in August? 

A. J don’t think anything previous to that, or 
any definite [588] proposal was mentioned, although 
there may have been a casual remark; but the first 
real discussion we had, I think, was in Chicago. 

@. Yes. They notified you from month to month 
what your loss ratio was? You heard the testi- 
mony of Mr. Hatfield? He says they ealled you up 
about the 15th of each month covering the month 
preceding, with each agent they had, among them 
you. Did they ever tell you what your loss ratio 
was running, according to your recollection ? 

A. J think at times we got some information, 
but not consistently every month. 

Q. But they did tell you when your loss ratio 
was getting high, didn’t they? A. Yes. 

Q. Let me get at this: Wasn’t the agreement on 


their part to reduce their participation in the $1 | 
or gross premium from 15 cents down to 14 cents | 


so that you could come out with more profit on the 
deal and offset your loss ratio? 


A. J imagine it was, yes. 
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@. Wasn’t that the reason you asked them to re- 
duce the amount on down so that the amount they 
reduced it would help you in the deal? A. Yes. 

Mr. Garrison: That is objected to on the ground 
the document is the best evidence and speaks for 
itself, and his [589] conclusion would be a conelu- 
sion. 

The Court: So far as the record goes there is 
nothing in the testimony in relation to 14 cents 
or what not. 

Mr. Bronson: This is the first time. 

Mr. Garrison: It was Mr. Hatfield said in his 
testimony he insisted 

The Court: Proceed. 

Mr. Garrison: I have no objection to him going 
into it, but not the conclusion. If he wants to test 
his testimony, I certainly would have no objection, 
but the document speaks for itself. 


Mr. Bronson: We are not talking about the 
document. Mr. Hatfield gave his story. I want Mr. 
- Lotz’ story why they chiseled another one per cent, 
_and he is entitled to give it. 

The Court: Proceed. 

_ Mr. Garrison: Who chiseled the one per cent? 
| Mr. Lotz? 

Mi. Bronson: Yes. 

Mr. Garrison: He can give the conversation, but 
his conelusion is something Your Honor has to 
draw, it seems to me. I do have a motion to strike 
his answer pending based on that objection. 
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The Court: I don’t recall it. Please read the 

question and answer, Mr. Reporter. 
(Question and answer read.) 

The Court: Let the question and answer stand. 

Mr. Bronson: Q. Do you reeall a discussion 
with Mr. Hatfield some time early in 1951 when 
there was discussion of how much you were paying 
sub-agents as commission ? 

A. I think so, yes. 

Q. Do you reeall throwing some of your own 
funds ito one or the other of your bank accounts 
maintained for the Lotz Agency in that year? 

A. In 1951 or 1950? 

Q. You tell me the year it was. Didn’t you put 
some funds of your own in there? 

A. I put every cent I could get at that time in 
those funds. At one time I borrowed on my insur- 
ance, in the early stages, and another time I had a 
small inheritance of about $700, my stepfather died, 
and I put that into my trustee account. 

Q. Did you tell My. Cass or Mr. Hatfield or any 
other officer of the company about those invasions 
you made of funds into your agency accounts? 

ie NO. 

Q. Coming down to the meeting you had with the 
Mid-States people in August—I am just referring 
to it for any refreshment of your memory it might 
be—Mr. Smead says that he phoned you in Chicago. 
He had flown out here directly to accompany you 
to Chicago on the August visit, 1951, and that he 
ealled you about the Public Service underwriting 
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or rewriting, and asked you to mention it to the 
Chicago people. [591] Do you recall him telling you 
that? And he also added you responded in a tele- 
phone conversation and said you would do that? 

A. ‘This conversation with Mr. Smead was on the 
last evening before I left Chicago. We had finished 
with Mid-States, so I don’t know of any occasion to 
go back because I was gctting out of there that eve- 
ning. 

Q. Well, it is your testimony you made no ref- 
erence to 1t? A. No. 

Q. To those people? 

A. I told them—do you want to know what I 
told them? 


@. Yes: 


A. I teld them I could write a large volume of 
business, and I told them it would be difficult for 
me to shoulder all of it, so they granted me that 
15 per cent for a temporary measure until I got 
eaught up. 

Q. Mr. Lotz, referring to your business gener- 
ally, there has been reference made here to some of 
these companies, to used car lot dealers and to new 
ear dealers, these people being numbered among 
vour sub-agents. A. Yes. 

Q. Those sub-agents have their own licenses to 
sell insurance, issued by the insurance department 
of the State of California, is that mght? 

A. Yes. [592] 

Q. Now, the insurance that is written by those 
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particular types of installations is the so-called phy- 
sical damage automobile insurance, is it not? 

bv SUBS: 

Q. And referring to the year 1951, during the 
period you were representing both these companies, 
plaintiff and defendants here, what percentage of 
your gross premiums came from that kind of busi- 
ness ? 


A. Qh, the vast majority. It was practically—— | 


Q. Practically all, wasn’t it? 
A. Yes, practically all of it. 


Q. Now, when these officers from the company — 


would come up from Los Angeles and to their local 
officers here and spend a day or two in your agency, 
wasn’t there discussion where your business was 
coming from, where the source of it was from? 

A. Yes. 

Q. And then your dailies they went through, 


would they make any indication of the source of | 
your business? They don’t give the source of the | 


business, do they? They only give the name of the 
assured, the address and occupation, and so on. 


A. Also usually lists the agent on the bottom of | 


the application, where it come from, yes. 
Q. Is that shown on the daily? Aes 


Q. When these people came to your agency, Mr. — 
Donnelly while he was there and Mr. Cass during | 
the period he was there, and whoever followed him, | 


would you make available to them anything they 
asked you to see A. Yes. 
Q. of their records? A. Yes. 
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Q. Would they question you about the source of 
your business and about how you were working, and 
all these various questions that the company you 


- were representing would be interested in? 


A. Mr. Cass came in, the first thing he would do, 


he would take off his coat and grab promiscuously at 


a certain number of dailies and check them to see 
if our underwriting procedure was in line with their 
ideas. 

Q. There are certain types of business of that 
character that are less desirable than others, such 
as soldiers ? A. Yes. 

Q. Orientals? A. Yes. 

@. Negro people. And would your dailies make 
a showing of that particular thing? 

A. Yes. 

@. And Mr. Cass would, when he had finished 
with his coat off going through things of that kind 


_ on his own, would he then diseuss it with you? 


A. Yes. 

@. Criticize it? 

A. Yes. Recommendation. 

Q. Or recommend, or what not? A. Yes. 
Q. How long would his visits last ordinarily ? 
A. Oh, he would look at those dailies for a day 


| or two. 


Q. Mr. Hatfield said he came up on an average 
of once a month. Would your recollection be about 
the same as that? 

A. Who eame once a month? 

Q. Cass. A. Oh. 
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Q. Whoever came down, whether Oldberg, Cass, 
whoever it would be, would visit you about once a 
month ? 

A. Oh, that was in the later stages. Mr. Old- 
berg, he was working in Los Angeles. He came 
about once a month or so. 

Q. When Mr. Oldberg came up there did he fol- 
low more or less the same technique that Mr. Cass 
did about going into your records without your help 
and did he, following that, discuss his findings with 
you? 

A. Mr. Oldberg wasn’t as well versed in under- 
writing as Mr. Cass and he was unable to recom- 
mend too much because I think he was in a differ- 
ent capacity. He was new out here and we helped 
him quite a bit. 

Q. You helped him? [595] 

A. We helped him get his bearings on this stuff. 

Q. There has been some reference to substan- 
dard business, the company’s attempt to offset sub- 
standard business such as certain classifications of 
assureds by rating structure to permit them to make 
more out of them, isn’t that right? A. Yes. 

Q. Did you have any business turned down by 
Mid-States that you produced from time to time? 

fe icon t think so: 

Q. And what was your rate scheme there by 
comparison with the manual rate on this business 
that wasn’t standard ? 

A. Well, sometimes—for a time when I first 
started we had a rate two to two and one-half times 
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higher than the manual. I think that general policy 
in the later time when we were operating, I think 
we had a formula of about seventy per cent manual, 
and that would also include some of the policies, 
what they call the “drive-your-own-car,’”’ and so 
forth, and the various things that might bring up 
the total amount. 

Q. In other words, at the start if I got a certain 
coverage it would cost me $50.00 in there, assuming 
I am a standard risk? A. Yes. 

Q. Which I don’t think you are justified neces- 
sarily in assuming. But these other things would go 
as high as two and a half times that? [596] 

Ay, Wes. 

Q. Or up to $250.00 for that amount of cover- 
age? A. Probably not quite that high. 

Q. Later on it was reduced to something about 
seventy per cent above the manual rates? 

A. I think that is about correct. 

Q. Now, referring to the time when American 
_ Fidelity and Casualty Company came into this pic- 
ture, did you hear from Mr. Hatfield on the sub- 
_ ject of increasing your business with their company ? 

A. Yes, they wanted my business increased. 

Q. Did you hear any protest from Mr. Hatfield 
or the field representative here about sharing the 
_ business with American Fidelity and Casualty. 
<A. Not directly. They were after more business, 
| that is all. 
| @. Coming down to the conversation in August 
s when you were in Chieago, did Mr. Hatfield or Mr. 
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Titus or anybody there encourage you to write more 
business with their company ? A. Yes. 

Q. Do you recall a conversation with Mr. Hat- 
field and Mr. Titus present while you were there 
and reference being made by either one or both of 
them to you as being in trouble? A. Yes. 

Q. Well, state to the Court what you recall of 
that conversation. [597] 

A. Mr. Titus said to me, he says, ‘‘Joe, you are 
in trouble.’”’ He says, ‘‘We will help you.” 

Q. Was there any conversation from Mr. Titus 
either before or after that to indicate what he meant 
by your being in trouble? 

A. Well, previous to that we were discussing 
policy of the business and Mr. Hatfield was trying 
to be conservative, telling me he didn’t think I 
should write over possibly forty or fifty thousand 
a month, but Mr. Titus says, “we will take all you 
ean write,” but he says, “we want you to write good 
business and grade it right”, so that’s it. 

Q. Told you he would take all the business you 
eould write ? A. Oh, yes. 

Q. Now, weren’t you—were you having trouble 
—strike that. Were they pressing vou for settle- 
ments at that time of your financial relations with 
them? A. No. 

@. Was there any comment about the way your 
loss ratios were running at that time by Mr. Titus 
or Mr. Hatfield ? A. I don’t think so. 

Q. When he told you that you were in trouble 
and he would have to help you, was there any state- 
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| ment made of how or what they would do to help 
you? 

A. No. They were after the contract, I think, 
and agreement had been completed, and that was 
- just a remark supplementing it [598] later on. Mr. 
Titus said, ‘‘Joe, you’re in trouble.” He said, “we 

will help you”. 

QQ. He supplemented the conversations that made 
| up the new agreement by saying, ‘‘you are in trou- 
ble but we are going to help you out”? 

A. Yes. 

Q. And what he had written into that agree- 
ment by way of additional concessions to you was a 
_ fixing of the extension—strike that. Fixing of reduc- 
tion of the company’s retention ? 

A. Yes. 

— Q. And also another concession—what was that? 
_He made an agreement for the first time in the 
history to give you a prepaid commission, did they 
not? A. Yes. 

 Q. Was anything said by either of those gen- 
| tlemen that they were doing it to meet competition ? 
A. TI don’t remember that. I don’t think so. 

Q. Coming down after that, you had a meeting 
that you have testified to rather fully when Mr. 
- Hart and Mr. Feller were out here, did you not? 
A. Yes. 

Q. And that was a few days later, around the 
20th or 22nd of August, was it not? 

A. I think it was. [599] 

Q. And counsel has identified a letter. It is 
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signed by you and says that in view of the fact that 
their company will not give a prepaid commission 
arrangement to you, that the contract is terminated ? 
You know the letter that was shown to you this 
morning? A. Yes. 

Q. Yes. Now, had you in the meeting in New 
York before you went to Chicago, when you were 
talking with Mr. Mark Hart and My. Feller, had 
vou informed them of any agreement that you had 
or had in the making whereby you could get a pre- 
paid commission, and asked them to meet it? Do 
you remember that conversation ? 

A. When I was in New York? You mean when 
we discussed this prepaid commission in New York? 

@. Yes. Well, let me put a leading question to 
you: don’t you reeall that in that meeting you stated 
that you could get from the Mid-States an arrange- 
ment whereby they would greatly reheve your fi- 
nancial condition by giving you a prepaid commis- 
sion arrangement of fifteen per cent; and that they 
told you in response that their contact with the com- 
pany for which they acted as managers, referring 
to American Plan, acting as managers for .American 
Fidelity under that contract they couldn't give you 
a prepaid commission ? 

A. I tried to get a prepaid commission from Mr. 
Hart, that’s right. In New York, you mean? [600] 

Q. Yes. 

A. Yes. But he said he couldn’t give it to me; 
that’s right. 

Mr. Bronson: Jf I had a few minutes to look at 


American Fidelity and Casualty Co., ct al. 697 


(Testimony of Joseph f.. Lotz.) 
my notes I would probably go a little faster, Your 
Honor. 
The Court: Take a recess. 
(Short recess.) 

Mr. Bronson: Q. Now, Mr. Lotz, on the subject 
of Mr. McCallum’s examination of you, is it true 
that in the early part of 1951, along about February, 
Mr. Hatfield came to your office and you showed him 
a stamp that you used to endorse the premium 
checks with? A. Yes, I 

Mr. Bronson: I am going to interrupt my ques- 
tion and eall his attention to some statement he 
made at the insurance commissioner’s hearing. It is 
underscored on page 79 of that proceeding and goes 
over to the next five lines. 

Mr. Bronson: Q. Will you read that, Mr. Lotz, 
and don’t answer the question further? Does that 
serve to restore your recollection on that subject? 

A. I think they knew that I was using a stamp. 

Mr. Garrison: May I see it? 

Mr. Bronson: (Handing document to Mr. Gar- 
rison ). 

Mr. Bronson: Q. And did you understand dur- 
ing all the conduct of this business during 1951 that 
you had authority from Mid-States to endorse the 
checks by the use of the rubber [601] stamp that 
you have mentioned ? 

My. Garrison: That 1s objected to on the ground 
that what he understood would be a conclusion of 
his, and I submit he would have to confine it to con- 
versations with officials of Mid-States. 
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The Court: The objection will be sustained. 


Mr. Bronson: Q. Did you in fact continue to 
use the stamp and endorse the premium checks that 
came in for these two companies in 1951? 

A. Yes. [602] 

@. And were you using it at the times the vari- 
ous officials, Mr. Cass or Mr. Oldberg or others, 
came in there while your business was being con- 
ducted, and while they were going through your 
records in the manner you have described ? 


A. Yes. 


My. Bronson: To supplement the statement made 
by Mr. McKinnon to Your Honor in the argument 
on the admissibility of certain evidence when Mr. 
McCallum was questioning the witness, I want to 
read from page 30 of the transcript of the trial of 
the bank case. It is the bottom of page 30. 

“Mr. McCallum: Well, my view, Your Honor, is 
that there was no supervisory control maintained 
over this man at any time during the time he was 
representing the company. They weren’t concerned 
what this man was doing with the money he han- 
dled as long as he got the monthly statements paid. 
How he operated it they weren’t concerned with. 
That will be the position we are endeavoring to 
maintain.” 

And I comment he was representing the same de- 
fendant he is now. 

Mr. McCallum: I make a motion to strike this. 
This is not testimony. It is an argument I made 
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before the court, before another court, and my re- 
marks are not testimony. 

_ Mr. Bronson: It wasn’t offered for that. Tnci- 
_ dentally, [603] it is the same court in the same case. 
Mr. McCallum: It isn’t testimony. 

Mr. Bronson: This is the Northern District, 
Southern Division, and it is the same court and 


m SAMe Case. 


The Court: Is this an opening statement? 

Mr. McCallum: No, Your Honor, it is argument, 
apparently, that | made some time during the trial 
of the bank case. 

The Court: Was that your position at that time? 

Mr. McCallum: That is right, Your Honor. 

The Court: Proceed. 

Mr. Bronson: And I will add this from the top 
_ of the same page: 

— “Our position is that they permitted him to do 
that during the entire time he was their agent, which 
_ goes to the supervision and control of the agent.” 

Mr. McCallum: Pardon me. Does my motion to 

strike go also, if Your Honor please, to the second 
_ statement counsel made? 
I find this very irregular for counsel, in the 
- course of examination of a witness, to append some- 
_ thing from another proceeding to an argument that 
| was made about an hour ago at the time that I 
started to examine this witness. 

The Court: We have a peculiar situation here 
confronting us. There was a phase of this case that 
has been tried by a different department here. [604] 
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Mr. McCallum: That correct, Your Honor. 

The Court: I am going to allow the testimony 
in subject to your motion to strike and over your 
objection. It may or may not become material. I am 
not prepared to say at this time. But your legal 
position is protected. 

Mr. McCallum: Thank you. But may I just 
remind the Court that this is not testimony, it is 
argument that counsel is reading, Your Honor. It 
is argument. 

Mr. Bronson: I offer it as a supplement to my 
associate’s argument. It came a little late, but you 
can’t always put your finger on these things, at the 
moment you are making the argument. 

T put that in on account of the extraordinary 
change of position Mr. McCallum has gone through. 

Mr. Bronson: Q. Now I will ask you, Mr. Lotz, 
if you testified—I am reading from page 31 of the 
transeript of the bank case—as follows: 

“Question: (By Mr. McCallum): Mr. Lotz, when- 
ever you wrote insurance, did you ever clear it with 
Mid-States Insurance Company before you wrote 
the insurance? 

‘Answer: Did I what? 

“Question: Ever clear with them or get permis- 
sion to write insurance before you wrote the policy? 

“Answer: No. No, I operate almost as a com- 
pany, with full authority. I had a right to reject or 
aceept any applicant and I operated on that basis. 
I operated almost the same as a company with full 
power to do about anything we wished. 
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“Question: Did you at any time during the 

entire period from 1947 to the end of 1951 ever get 

_ their advance approval before you wrote any insur- 

ance? 

“Answer: No.” 

You made that? 

A. That’s right. 

Q. And that is true, isn’t it? 

A. That is right. 

Q. Now referring — there’s a little jumping 

around here for which I apologize, but I am refer- 
ring back to the trip you made to Chicago following 

: your visit to New York, both being in the middle 

of August, 1951: 

When you got to Chicago isn’t it true that you 

told both Mr. Hatfield and Mr. Titus you had been 

to New York and had seen Mark Hart and that 

_ you tried to get a better deal in New York and that 

you had failed? A. Yes. [606] 

Q. And isn’t it true that when they discussed 

_with you then and there the additional concessions 

_ that they were making you, that these others were 

_ also added: that they increased your territory to 

the whole of California, is that right? 

A. I think so. 

Q. And that they for the first time permitted 

you to appoint your own agents? 

A. I had that privilege previous. 

Q. But you had to get an approval previously. 

A. Well, I had it before that. 

@. That wasn’t a change, then? 
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A. No, that wasn’t a change. 

@. That was not an additional concession? 

A. No. 

@. Regarding the examination that was con- 
ducted this morning by My. Garrison, I noted that 
a number of his questions you answered, ‘‘That is 
probably mght.” 

The Court may be interested here, Mr. Lotz, in 
the difference between your saying, ‘‘! remember 
that happened”, and merely for courtesy or whatnot 
saying, “Such probably happened.” 

“Now, what ean you tell the Court in this connec- 
tion when you say, “That probably happened’? I 
ean’t give you all the times you said it here, but 
were you giving him an actual memory you had or 
otherwise ? 

A. Iam indicating that to the best of my ability 
TI think [607] those things are correct. But at that 
time I wasn’t myself. I had two big worries: this 
thing, getting this money in, getting it paid; and, 
second, physically I was ready for an operation at 
any time and my nerves were pretty bad, and my 
wife was also on the verge of a breakdown, so I 
wasn’t exactly on an even keel as far as my mental 
poise was concerned, so T am unable sometimes to be 
specifie and certain. 

Q. Now, are you able with the additional exam- 
ination as it goes on here to tell us whether or not 
you had discussed all these coneessions that you got 
by the agreement of September Ist, 1951, that you 
hadn’t already either been accorded them or prom- 


at some time previous to this, but 
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ised them or told that you would get them, before 

you ever went back and saw the people in Chicago? 
I am referring to the 15 per cent prepaid com- 


_ mission, and to the reduction of the company’s re- 
_ tention by one per cent. 


A. I think that I mentioned that to Mr. Hatfield 


@. You mean you can’t fix the time? 

A. I think it was in my office, but it didn’t seem 
to materialize at that time, so then when I was in 
New York I thought I could make another approach 
on that. 

Q. Yes. But you told Mr. Hart in New York 
that you had a proposition with Mid-States for a 
prepaid commission? In other words, a portion of 
your commission, you would take it out just when 
you got the money, the 15 per cent. And you [608] 
mentioned that, you told me just before the recess, 


| and Mr. Hart told you, “Well, we can’t do that.” 


A. Mr. Hart—I asked Mr. Hart for a retention. 
I mean—— 

Q. Prepaid? 

A. <A prepaid, but he would not do it. 

Q. Hadn’t you already been told you could have 
that before yon saw Mr. Hart? 

A. Had I what? 

Q. Hadn’t you already been told by Mid-States 
you could get a prepaid arrangement before you 
saw Mr. Hart? A. No, not definitely. 

Q. Now, referring to this situation that devel- 


- oped out here at the end of November, 1951, when 
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Mr. Hatfield was here, I want to ask you if you 
recall a telephone call . I am going to change 
my question. 

I am referring to the time tmmediately before 
this December 6th statement, the 10-page statement 
of Mr. Smead’s. Do you recall Mr. Mead, your at- 
torney, calling you up and saying that Mr. Hatfield 
had asked him for an appointment, for you to be 
there with Mr. Hatfield and get a statement of the 
facts? A. For the next morning? 

Q. Yes. An Yes: 

Q. You didn’t go to Mr. Mead’s office the next 
morning, but rather there was a statement that was 
taken the night before? [609] 

A. That is right. 

@. And the next morning you got a eall from 
Mr. Mead, didn’t you, some time around eleven 
o’eloeck, saying, “I thought you had an appoint- 


ment”, or something hike that? A. Yes, 
Q. And you informed him that a statement had 
already been taken ? A. Yes. 


Q. Referring to the assignments that you exe- 
cuted on the 27th of November—this goes back a 
few days earlier than the incident I just mentioned 
—do you recall this: That you had a conference 
with Mr. Hatfield in Mr. Mead’s office, with Mr. 
Mead present, about the assignments and about the 
statement that was given that starts in ‘‘Of my own 
free will and accord”, and so on? A. Yes. 

Q. And Mr. Mead stating to Mr. Hatfield that 
there wouldn’t be any assignments, or there wouldn’t 
be any statement made unless Mr. Hatfield was will- 
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ing to assure you and Mr. Mead that there wouldn’t 
be any suits filed ? A. Yes. 

Q. Do you reeall that you were asked by Mr. 
Mead to step out of the office, and after fifteen or 
twenty minutes you were called back in and they 
said, “All right, there will be no suits”, in effect, 
and you thereupon went ahead and executed [610] 
the assignment that in effect transferred all your 
business and all your records into the hands of Mr. 
Hatfield’s company ? A. Yes. 

Mr. Bronson: That is all. 


Redirect Examination 
Mr. Garrison: Q. Mr. Lotz, as I understand it 
now, in 1947 you were operating with your son and 
your wife? 
The Court: I think possibly at this time I am 


prepared to rule on the motion to strike. 


Mr. McCallum: Mine? 
The Court: Statements of counsel are arguments 


_ of counsel and not evidence. Therefore, it will go 
out. Motion is granted. 


Mr. McCallum: Thank you, Your Honor. 

Mr. Garrison: Q. In 1947, you say you were 
operating without any particular overhead, just 
your son and his wife? A. Yes. 

Q. And you had one desk, you say, in an office 


some place? A. Yes. 
Q. And you paid a small amount of money per 
month for the use of the desk? A. Yes. 


Q. I think you said $10 a month? 
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A. Ten or twelve, something like that. [611] 

Q. Then as you went on in 1948 and 1949, I as- 
sume your business increased ? A. Yes. 

Q. And as a matter of fact, in 1948 you did a 
pretty good business, didn’t you? 

A. It was getting better, yes. 

Q. And Mid-States Insurance Company paid 
you $24,117 earned commissions in 1948 in eash, 
didn’t they? 

A. I think that is about it. 

Q. And then in 1949 your business prospered 
further ? A. Yes. 

Q. And in that year they paid you $48,862.78 in 
cash, earned commissions? You have to answer be- 
cause the reporter can’t see you nod your head. 

eeees: 

Q. And in 1950 you hit your maximum success 
in business, did you not? A. Yes. 

Q. And they paid you that year $70,685.02 in 
earned commissions ? A. Yes. 

@. In cash? A. Yes. 

Q. And in all those years you met your accounts 
with Mid-States Insurance Company, didn’t vou? 

A. Yes. [612] 

@. You were sometimes late, you say, a week or 
so? En. «6Yes, 

Q. And they wrote you follow-up letters when 
you were late? ees: 

Q. And that is the letters Mr. Bronson seems to 


| 


i 
| 


~ agency relationship to have a eredit period before 
the general agent has to meet his payment to the 
company, isn’t it? A. Yes. 

Q. That is true whether it be retrospective or in 
San Francisco, Los Angeles, New York, or else- 
where ? A. Yes. 
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delight in referring to as the “dunning letters”, is 
| that correct? A. Yes. 


Q. And in no instance were you ever late more 


| than a week or two or three? 


A. I thmk that is correct. 
Q. In all those years. Now, during that period 


_ of time you had a 25-day eredit period before you 
had to pay the statement of the insurance company ? 


A. I think we had more in 1949 and 1950, it 
seems. Seems we were longer than that. 

Q. Wasn’t your contract amended in May of 
1950 to give you 75 days? 

A. No, in 1950 I think it was stretched to 60. 
Sixty. Then in 1951 I think it was inereased to 75. 

Q. 19517 

A. I think that is what it was. 

Q. Yes. 25 days up to 1951, May, and then in- 
ereased to 75, isn’t that correct? 

A. I ean’t remember that they had us 25 days 


_ at the start. 


Q. As a matter of fact, it’s common practice in 


_ every [613] insurance agency and general insurance 


@. And that is because of the explanation that 
has been given, that it takes time to collect those 
funds from sub-agencies, isn’t that true? 
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A. Yes. 

@. And all these vears that you were receiving 
the substantial commissions you had a trustee ac- 
count? A. Yes. 

Q@. Kept your funds separated in the trustee 
account ? A. Yes. 

Q. You are not telling this court that you didn’t 
understand the laws controlling msurance agents 
respecting the maintenance of their principals’ 
funds in a trustee account, are you? 

A. No. 

Q. You knew that? A. Yes. 

Q. And whatever the conversation with Mr. Don- 
nelly in 1947 was, that didn’t affect your knowledge 
of your obligations under the laws of this state and 
your license as an insurance [614] agent, did it? 

A. No. 

Q. You receive bulletins two or three times a 
vear from the instirance commissioner’s office, do 
you not, in reference to trustee funds and the obh- 
gation of agents? A. Yes. 

Q. You know what sections—— 

Mr. Bronson (Interposing): I doubt if that has 
any materiality here, Your Honor. 

Mr. Garrison: It goes to his knowledge. 

Mr. Bronson: It is what he did and what the 
company did that seals their relationship. Getting 
letters isn’t part of it. 

The Court: He gets two or three bulletins from 
the insurance commissioner ? 

Mr. Garrison: Every year he receives those dis- 
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cussing the duties and obligations as an insurance 
agent. 

Q. You know what 1730 of the Insurance Code 
is, don’t you? 

Mr. Bronson: Wait a minute. T had an objection 
here. 

The Court: Let’s ponder a moment. What is the 


- purpose of this? 


Mr. Garrison: It’s just simply to show his know]l- 


edge of his obligations. 


—e~o7"”" © 


The Court: He says he knows. 

Mr. Garrison: Very well. Maybe I am laboring 
the point, so I will withdraw the question. [615] 

@. And when you were approached by the 
American Fidelity and Casualty Company people in 
1950, they offered you a better contract than you 


had with Mid-States Insurance Company, didn’t 


they ? 
A. If think a longer time extension, I think. 
Q. Yes. They were going to give you a credit 


period of 75 days, weren’t they? 


A. I think that is right. 
Q. And did in fact give you such a credit period, 


isn’t that so? Agee es: 


@. And shortly thereafter they gave vou a guar- 


- anteed commission, did they not? A. Yes. 


Q. So that no matter what your losses were, they 
assured you that you were going to at least get 20 


' per cent commission, didn’t they ? A. Yes. 


@. And that was the reason that you switched 


your affections from Mid-States to American Fidel- 
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ity and gave them your business commencing in 
January, 1951, because it was more advantageous 
for you, did you not? i Yes: 

@. Now, when you were in New York Mr. Hart 
told you you were all through with them, didn’t he, 
that you couldn’t write any [616] more business in 
their company on any basis? 

A. I think so. 

@. Yes. And it was because of the deplorable 
financial situation that you reported to them that 
he said that? 

A. It was caused by that check, so far as I 
could say. 

@. At any rate, you were told in no uncertain 
terms that you were through with the American 
Fidelity and Casualty Company, weren’t you, and 
the American Plan? 

A. I don’t know whether that was originally told 
to me in New York or whether I received that over 
the wire. 

Q. Well, J will call your attention, Mr. Lotz, 
to Plaintiff’s Exhibit 30, which is a document that 
you say you signed but which you do not reeall 
having dictated. A. Qh, yes. 

Q. And that says—well, read the first sentence, 
will you please ? 

A. This was in Oakland ? 

Q. Yes. But just read that first sentence, please. 

A. This is after we were in New York? 

Q. Oh, yes, this was after. This was in August 
—August 22nd. A. Yes. 


j 


EEE 
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Q. It says, “‘Pursuant to my discussion with 
your Mr. Hart in New York on August 13th.” And 
that discussion in New York of August 13th was the 
very cancellation of your contract with American 
Fidelity and Casualty Company, wasn’t it? [617] 

A. Let’s see, I don’t know whether that was defi- 
nite in New York or not, but I guess it is definite 
right there. 

Q. Yes, sir. And that refers to the New York 
meeting ? A. It does. 

Q. And that is the cancellation of your contract 


_ that we are talking about? Isn’t that so? 


Mr. Bronson: As I get the substance of all this 
long questioning, it is just what the document says. 
Is there any more than what it says on its face? Or 
do I mistake your purpose, counsel ? 

Mr. Garrison: Were you interrogating me? 

Mr. Bronson: Yes. You have taken ten minutes 
now on it and all you have to do is read it again 
to the Judge. He has heard it three times. 

The Court: The document speaks for itself. Let’s 


proceed. 


Mr. Garrison: Q. When you went to Chicago 
you didn’t tell Mr. Hatfield you had had your con- 


_ tract cancelled by Mr. Hart, did you? A. No. 


Mr. Garrison: Mr. Titus, I mean. I think that is 


all. Thank you. 


Recross Examination 
Mr. Bronson: Q. I have one more maiter that I 
think comes [618] most rapidly by asking the wit- 
ness about his testimony in the bank trial, so-called. 
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Page 16. Question by Mr. McCallum: 

‘Were you present at a conversation at the Cen- 
tral Bank or at your office just immediately prior 
to the opening of your trustee account in the Cen- 
tral Bank at which Mr. Hatfield was present? 

“Answer: Yes. 

“Question: Where did it take place? 

‘‘Answer: On the main floor where Mr.—! thin! 
Akron or Crown or something like that has his office. 

‘‘Question: Is he an officer of the Central Bank? 

“Answer: Yes. 

“Question: Who else was present at that time? 

“Answer: Qh, five or six men there. Smith, John- 
son, Hatfield and I. I think Smead. No, J don’t 
know that he was. Hard for me to remember. There 
were five or six of us there, five or six men. [619] 

“Question: Do you remember what was said at 
that time by Mr. Smith and Mr. Hatfield? 

‘Answer: Well, we discussed the general opera- 
tions and someone asked if I had the power to sign 
checks, and Mr. Hatfield says, ‘yes’, and when they 
asked him if he eould give them a statement, he 
said ‘yes’, but after that the meeting was over and 
nothing was done, just passed over.” 

Miaseronson:  Winat seailk 


Reeross Examination 
Mr. McCallum: Q. Mr. Lotz, the incident Mr. 
Bronson referred to, the matter that has just been 
read to you, took place prior to the time you opened 
the account in the Anglo Bank, didn’t it? And it 
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occurred prior to the time you got Mr. Hattfield’s 


letter of September 5th, 1951, saying he couldn’t 
give you authority to endorse checks? 

A. That is right. 

Q. And it occurred prior to the time you depos- 


ited the Public Service monies in the Anglo Bank 
— account, too, didn’t it? A. Yes. 


Mr. McCallum: Thank you. 
Mr. Bronson: And after that you followed Mr. 
Matfield’s instructions in the letter precisely and 


- got the agents to make the checks payable to you 
/—same funds, same type of income, [620] right? 


A. Yes. 

Mr. Bronson: That is all. 

Mr. McCallum: You don’t mean that you did 
that in every single case, do you, Mr. Lotz? 

A. I was trying to. I was trying to get every 


agent to make these checks payable to me. That was 


the recommendation of Mr. Hatfield to overcome 
this situation. 

Mr. McCallum: Well 

A. Let me add one more thing. And the other 
day, why, Mr. Titus showed a cheek there from a 
fellow by the name of Jackson from wp in Chico 
someplace, and we tried to get him to make those 
checks to me personally, and sometimes he would 
get a bunch of policies in Traders and General and 
West American and there might not he a single 
policy in the Mid-States or in the—this other com- 
pany, and he would make it all to one company 


instead of me. We couldn’t get it. 
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I had no time to run back and get those checks 
straightened out because the companies wanted 
money. So I put the stamp on them and deposited 
them, and I felt the general practice which J had 
been lead to beliieve—I was general agent, with all 
the authority I had, that he could put the stamp 
on there, because they wanted because they wanted 
my check. 

That’s what they wanted. So if I had had to get 
all them checks straightened out I would have been 
out of business much [621] sooner. Might have been 
happier. 

Mr. McCallum: Q. Well, Mr. Lotz, do I under- 
stand that you took the three checks, the two of 
Jackson and one of George R. Fulmore, and tried 
to have them made payable to you? 

A. I had men out on the road, yes. They were 
to see them. I had four men. That was their assign- 
ment, to try to get the checks always made payable 
Lownie. 

Q. I am speaking now of these three particular 
checks. Did you try to have them made payable to 
you? 

A. I am mentioning in particular this fellow, 
Jackson, yes. 

Q@. My question has to do with these three checks. 
Did you try to get these three checks made payable 
to you? 


A. Oh, I don’t recall about those particular ones. 


Q@. If you looked at them would you know? 
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A. No. I never saw the checks. I was away and 
Mr. Smead and my bookkeeper handled that. 

Q. You knew the Public Service checks were 


_made payable to Mid-States, didn’t you? 


A. I didn’t know that until this was completed. 


_ Twas away. When I came back the whole transac- 
_ tion was completed in my office. 


@. Well, don’t you recall, Mr. Lotz 
A. (Interposing): Oh, I signed—yes, pardon 
me. Yes, that’s mght, I signed half of them. I had 
my secretary on four out of the eight, whatever it 


was. [622] 


Mr. Bronson: Do we understand those are checks 


out, not checks in? Checks from the trustee account 
_ over to your AFC account. 


Mr. McCallum: I am not clear. I’m trying to get 
it straightened out. 
Mr. McCallum: Q. The checks I am speaking of, 


_ Mr. Lotz, are the checks you received from the Pub- 
lie Service Company made payable to Mid-States, 


and my question is, you knew, didn’t you, the Pub- 
he Service checks were made payable to Mid-States 
Insurance Company ? 

T didn’t know it at the time. 

T beg your pardon? 

I didn’t know it at the time. 

You did not know it? 

No. 

Do you remember the big check of $67,500 


OPrPopeop 


that came in, made payable to you, and you stopped 
- payment on it and they issued a new one made pay- 
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able to Mid-States? You knew about that, didn’t 
you, Mr. Lotz? 

A. Do you have that photostat of that check 
here? 

Q. Yes, sir. 

A. The endorsement, bears a stamp here. I don’t 
think that I saw that check when it came in. But 
I probably would have stamped it, anyway. But I 
was not there when this came in. I don’t think I 
was there. It doesn’t show anything, only the [623] 
stamp of my bookkeeper. 

Q. You turned right around, didn’t you, and 
issued a check to American Fidelity and Casualty 
Company A. Yes. 

Q@. which has been marked Plaintiff’s Ex- 
hibit 19 and bears your signature? 

A. That is when I came back, yes. 

Q. Did you try to get these checks made payahle 
to you instead of Mid-States Insurance Company? 

A. I think we did. 

Q. Do you know that, Mr. Lotz, or are you 


guessing at that? A. What’s that? 
Q. I say, do you know that to be a fact, or are 
you guessing? A. I am pretty certain. 


Q. Who went to Public Service and tried to have 
those checks made payable to your order? 
Who? 
Yes. Did you understand my question? 
Yes, yes, I understand the question. 
Now, I understood you to say that you 


ee) Fe 
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thought you tried to have the Public Service check 
made payable to your order? A. Yes. 

Q. And I ask you now, sir, who went to Publie 
Service and tried to get the checks made payable to 
your order? 

A. I don’t know if anybody went over. IT think 
those were my [624] instructions to Mr. Smead, and 
whether he went over there or not I don’t recollect. 

Q. You don’t know of your own knowledge 
whether anyone tried to get these checks made pay- 
able to your order, do you? 

A. Yes, I think I wanted them made payable 
LO me. 

Q. Well, do you know who went and spoke to 
them about it? 

A. I told you I don’t know whether anybody 
went over. I gave orders to Mr. Smead. Whether 
he went over or called them, or what happened— 
vou don’t have to go over to see people to get a 
check. You call them and they send it to you, don’t 
| they? 

Q. Was there some reason why, then, you asked 
Mr. Smead to go to Public Service Company and 
try to have those checks made payable to you? 

A. Because I had orders to have the checks made 
to me. 

Q. Isn’t it a fact that it was because they 
wouldn’t take checks payable to you that you talked 
to them about it? A. I don’t know that. 

Mr. MeCallum: Thank yon. 
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The Court: Step down. 
(Witness excused.) 
Mr. Garrison: Call Mr. Titus. [625] 


RAY E. TITUS 

a witness called on behalf of the plaintiff, being 
sworn to tell the truth, the whole truth and nothing 
but the truth testified as follows: 

The Clerk: State your name, your occupation 
and your address. 

The Witness: Ray Edmund Titus. I am Presi- 
dent of the Mid-States Insurance Company. | 

The Court: How long have you been so engaged ? 

The Witness: Since March, 1949. 

The Court: Proceed. 


Direct Examination 

Mr. Garrison: Q. Mr. Titus, you knew you had 
an agent in Oakland, California, by the name of 
Joe Lotz in the year 1949 and later? 

A. Yes, sir. 
And when did you first meet Mr. Lotz? 
August 15, 1951. 
In your office in Chicago? 
T met him first in Mr. Hatfield’s office. 
And that was at the August meeting that we — 
eee been referring to in this trial? | 
Yes, sir. 

@. And did vou have a conversation with him | 
there? | 

A. We had a short conversation there. [626] 


O>Oreo 
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Q. And then subsequently did you see him 
again ? 

A. See, I was having lunch with—a previous 
- engagement that I had with Mr. Kuhn, in his office, 
and both Mr. Lotz and Mr. Hatfield and myself 
_had lunch with Mr. Kuhn in his office. 

— Q. Did you then diseuss with Mr. Lotz his busi- 
ness prospects ? 

A. Most of our discussion had té do with his 
previous experience and his baseball experience and 
so forth. 

Q. But subsequent to that you did get into a 
discussion of the business organization ? 

Yes. 

That was in your office? 

In Mr. Hatfield’s office. 

The same day? A. Yes. 

Just the three of you present? 

Yes, 

| Will you tell us what that conversation was 
in substance? 

A. Mr. Hatfield told me what he was discussing 
| with Mr. Lotz, and I told Mr. Lotz that whatever 
arrangements he made with Mr. Hatfield were sat- 
isfactory to me. 

 Q. And Mr. Hatfield did review with you the 
subject of their discussion ? A. Yes, sir. 

@. And what did he say those had been? 

_ A. Mostly about the extension of time in his 
| pay period, and [627] that he wanted to drop the 
_ retention from fifteen per cent to fourteen per cent. 
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Q. Generally, the same subject that Mr. Lotz 
just described here? A. Yes, sir. 

Q. Was there any conversation involving Ameri- 
ean Fidelity and Casualty Company ? 

i No, six 

Q. And did you make a statement to him, in sub- 
stance, that he was in trouble and you were going 


to help him? A. No, six. 
Q. Did you make any statement in which the 
word ‘trouble’ was used? A. No, sir. 


@. How long were you with Mr. Lotz and Mr. 
Hatfield? 
A. Altogether it couldn’t have been over an 


hour. 
@. And were there any statements made to Mr. 


Lotz at that time as to what kind of business that — 


he was expected to produce under your new ar- 
rangement? A. No, sir, not by me. 
Q. Was there any by Mr. Hatfield? 


A. Not to my knowledge, one way or the other, | 


when I was there. 
Q. I beg your pardon. 


A. Not to my knowledge when 1 was with Mr. | 


Matfield. 

@. And did you thereafter have a telephone con- 
versation with [628] Mr. Hatfield while he was in 
Oaltand, some time later—in fact, in November? 

A. YT had several conversations with Mr. Hat- 
field while he was in Oakland. 

@. And as a result, subsequent to one of those 
conversations, did you yourself come to Oakland? 


: 


| 
| 


——— 
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A. The first time I came to Oakland I did not 
talk with Mr. Hatfield directly. I talked with My. 
Czar who had talked to Mi. Hatfield. 

Q. I see. You had talked to Mr. Czar, who had 


come out with Mr. Hatfield 2? A. Yes. 
@. And you then came to Oakland? 
A. Yes. 


@. Did you meet Mr. Lotz and Mr. Smead in 
Oakland? A. Yes. 


@. Did you have meetings with them? 

A. Yes. 

@. What date was it you arrived in Oakland? 

A. December 5th. 

@. And where did you first see those two gentle- 
men ? 


A. I saw them on December 6th, at their office, 
in the morning. 

Q@. And at that time did you have a conversa- 
tion ? 

A. Yes. We discussed the condition of the 
agency. [629] 

@. And did you talk with both of them together ? 

A. Yes, sir. 

@. And did they review with you the events of 
the preceding two or three months? 

A. Yes, sir. 

Q. And in the same way that Mr. Lotz and Mr. 
Smead have given their testimony to the Court? 

A. That is correct. 

Q. Did you then say anything about a statement 
from either of them? A. I did. 
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Q. What did you say? 

A. I asked them for a statement, if they would 
give me a statement of the facts, and I had already 
had a statement which had been given Mr. Hatfield 
by Mr. Smead, but it was unsigned. 

Q. This was this ten-page, handwritten docu- 
ment we have referred to that is in evidence here? 

A. Yes. And we had an appointment with Mr. 
Smead and Mr. Lotz and Mr. Mead to look at it in 
Mr. Mead’s office that evening and go over the whole 
riauel. 

Q. Did you keep that appointment? 

A. Yes, sir. Mr. Mead met us, the gentleman 
already mentioned as being there and Mr. Mead 
read the statement that had already been prepared, 
and they made a few changes in it and they both 
slened it. Mr. Mead notarized it. [630] 

@. Did Mr. Mead read the statement? You will 
have to answer out loud. A. He did. 

Was there discussion about it? 

There was. 

And they both signed it at that same time? 
Yes, sir. 

And the meeting then adjourned? 

Yes, sir. 

Thereafter, did you see them again? 

T saw Mr. Mead in Mr. Lotz’ office. 

You mean Mr. Smead? 

Yes, and Mr. Lotz. I saw Mr. Smead and 
Mr. aie in their offices the following morning, and 
Mv. Mead came in about eleven o’clock and talked 
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with Mr. Lotz, and we discussed the condition of 
the agency generally, and Mr. Lotz was preparing 
me another additional statement which was sub- 
mitted. 

Q. He did not write one out at the same time 


Ralph wrote his? A. No, sir. 
Q. And promised to supplement it later on, did 
he? A. That is correct. 


Q. Then did he so prepare a supplement? 

A. Yes, sir. 

Q. Where were you when you received it from 
him ? 

A. He delivered that to me in Santa Monica 
Sunday afternoon [631] in Carl Oldberg’s home— 
December 7th. 

Q@. You weren't present when he brought it 
down ? A. No, sir. 

Q. How long did you remain in Oakland? 

A. I returned to Chicago December 9th from 
- Santa Monica. 

— Q. And did you come back to Oakland after 
that? 

A. I came back to Oakland on December 13. 

Q. And is that the time when you had the meet- 
| ing in my office that we have referred to? 

A. After December 13th, that is right. 

Q. Do you recall the date? 

A. I think it was December 13th or 14th. 

Q. And you heard Mr. Lotz refer to the matter 
and the others. Does that substantially confirm your 
recollection of the events? A. Yes. 
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Q. Now, when you returned to Chicago did you 
get in touch with Mr. Hart about this situation? 

A. Yes, I called Mr. Hart on December 10th in 
New York and we had a discussion. 

Q. Did you make any notes of that telephone 
conversation before you had it? 

A. Yes, sir, I did. 

Q. Did you make any notes after your confer- 
ence with Mr. Schimberg, your counsel? 

A. J did. [632] 

Q. Did you read the notes over the phone to Mr. 
Hart? A. I did. 

Q. Do you have those notes? A. Yes. 

Q. I wonder if you would just give us the con- 
versation or your statement as you gave it to Mr. 
Hart on the telephone. 

Mr. Bronson: Before he uses them, I would like 
to see them before they are read. 

Mr. Garrison: Surely. This might he a good 
time to break, Your Honor. 

The Court: Let me inquire, did you indicate to 
the Master Calendar Clerk or anyone how long a 
time you wished to proceed ? 

Mr. Bronson: I don’t recall being esked, myself. 

Mr. Garrison: We started this case with a jury 
and said it would take thirty days, but we have cut 
it down to two weeks. 

The Court: That is sufficient for all purposes. 

(Whereupon an adjournment was taken until 
10:00 o’clock a.m., Tuesday, May 11, 1954.) 
The Clerk: Mid-States Insurance Company and 
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Anglo California National Bank versus American 
Fidelity and Casualty Company, further trial. 


RAY KE. TITUS 
_a witness for the plaintiff herein, having been pre- 
viously duly sworn to tell the truth, the whole truth 
and nothing but the truth, resumed the stand and 
testified further as follows: 


Direct Examination—( Continued) 

Mr. Garrison: Q. Mr. Titus, last evening I 
_asked you about the conversation you had with Mr. 
Hart when you called him from Chicago in his 

office in New York. You said you did have such a 
-conversation, and that before you made the eall 
you wrote out the things you intended to say to 
him? A. That is correct. 

Q. Will you read to His Honor the things you 
said to him in that telephone conversation ? 
Before you answer that, this is December 12th, 
after you had been out to California. 

| <A. The telephone conversation I had with Mr. 
_Hart was on December 10th. 

Q. December 10th? And you had been in Cali- 
fornia previous to that? [635] 

| A. That is right. 

| @. And the statements Mr. Smead wrote, that 
had been completed and you had seen them and 
had talked to Mr. Smead and Mr. Lotz. 

A. “I have just returned from Oakland and 
have gone into all the facts in connection with the 

deal with Lotz. At this point IT am calling with re- 
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spect to American Fidelity policies allegedly e¢an- 
celled in November and the risks attempted to be 
replaced in Mid-States. 


‘While I was there I investigated the whole 
series of transactions between American Fidelity, 
American Plan and Lotz and what occurred with 
respect to Mid-States during that period. 


“T have statements from Smead, Lotz, copies of 
agreements of October the 20th, 1951, letter to 
Smead, complete file of incoming and outgoing tele- 
type messages, and notice of termination of Lotz’ 
agency appointment, which is prior to the cancella- 
ation notice sent out by Lotz. 


“T have brought all this information back, and 
have spent the entire day with my lawyers, and 
they tell me the facts constitute fraud on Mid- 
States, and that American Fidelity and American 
Plan are liable to Mid-States, and they have also 
told me that American Fidelity is guilty of serious 
violation [636] of California insurance laws. 

‘“‘T feel that before I tell my lawyers to bring 
all] this out in the open [I should give vou a ehance 
to straighten out this cancellation deal now, as it 
requires immediate action, as Lotz has not sent out 
Mid-States policies, and I am not going to let 
them go out without submitting the whole deal to 
the insurance department.” 

After that portion of the message was given to 
him we had some miscellaneous discussions, which 
ended by him saying he would meet in my office on 


= 
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December 12th at 11 o’clock, and with that the con- 
versation ended. 

Q. And did you meet him on December 12th in 
your office? 

A. Yes, sir, he came there with Mr. Feller. They 
eame in about 38 o’clock because their plane had 
been delayed. 

Q. Did you have further conversation at that 
time ? 

A. We discussed the entire matter. I told him 
about the things I had, although I did not show 
them to him. He did tell me that he had knowledge 
that I had this letter from Smead and his contract 
because he had talked with Mr. Smead in Oakland, 
and the meeting broke up about 5:15. 

@. Did you show him at that time any audit 
figures that you had made? 

A. The audit figures I did not have at that time. 
We discussed the fact that I was having figures 
made up by Lester, [637] Herrick and Herrick. 
However, they had not come in. 

After he left the office, they came in shortly after 
that; and he ealled me at home that night and 
we had further discussion, and I told him J had 
received the figures and made an appointment with 
him to meet me in the office next morning. 

When he came in the next morning we had the 
figures there, I gave him a copy of them, and we 
discussed them in quite some detail. And he left 
the office with the statement that the American 
Fidelity directors were going to meet—I believe 
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the date was December 14th—and he would lay 
the matter before them and let me know what their 
decision was with respect to the rewrites. 

Q. Had you previously employed Lester, Her- 
rick and Herrick to make an audit of the Lotz 
books? 

A. Yes, sir, I made arrangements with them 
before I came out here on December 4th. 

Q. And that was the same firm that was repre- 
sented by Myr. Horton, the witness who testified 
here? A. Yes. 

Q. Was that the extent of that conversation 
you had with Mr. Hart at about that time? 

A. That’s correct. 

Q. Did you return to Oakland after that meet- 
ing? 

A. Yes, sir, I came out here next day. 

Q. And had further conferences with Mr. Lotz 
and Mr. Smead? [638] 

A. That is correct. 

Q. I believe you testified it was on this later | 
trip that they came into my office and the statement | 
was prepared there. A. That is ¢orreei | 

O. Did you receive some documents from Mr. | 
Lotz in connection with a proposal that he had pre- 
pared to continue his operation ? 

A. Yes, sir. You mean after I came back? 

Qe. cs. A. Yes, sir. 

Q@. And that was never accepted by you, I be- 
lieve? PENG. Silt. 

Q. Then after that did you make arrangements | 
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or have arrangements made to take over the space 
that had been—some of the space My. Lotz had 
previously occupied and to rent some of his equip- 
ment ? ie, eS, SIT. 

Q. And that arrangement is contained in Plain- 


—6tiff’s Exhibit 14, being a letter dated December 


14th—December 18th, I euess it is. 

A. December 28. 

@. December 28th? A. Yes, sir. 

@. I notice that attached to this exhibit is an 
inventory of office equipment. Is that the office 


equipment that you rented from him? [639] 


A. That is correct. 

Q. How much rent did you pay for the use of 
the equipment? 

A. We paid him $1,200 for a year. 

@. And after you had no further use for the 
equipment, what was done with it then? 

A. It was returned to—. We offered it to Mr. 


Dusky or to Mr. Lotz, and I believe later he had 


some agreement with Mr. Dusky, and we eventually 


turned it over to Mr. Dusky under Mr. Lotz’ ap- 


; proval. 


Q. Mr. Dusky then being Mr. Lotz’ attorney? 

A. That is correct. 

Q. I will show you a letter dated December 12, 
1952, addressed to Mr. Lotz by Mid-States Insur- 
ance Company, and ask you if that is the docu- 


ment that contains the arrangement for turning 


over this equipment to Mr. Dusky? 
Ex, tals. 


730 Alid-States Insurance Company, et al., vs. 


(Testimony of Ray E. Titus.) 

Mr. Garrison: I will ask that that be received 
in evidence as plaintiff’s exhibit next in order. 

The Court: It may be admitted and marked. 

(Whereupon Letter dated December 12, 1952 
addressed to Mr. Lotz by Mid-States Insur- 
ance Company was admitted into Evidence and 
marked Plaintiff’s Exhibit No. 32.) 

Mr. Garrison: If J may read this to Your 
Honor, it is [640] dated December 12, 1952: 

“Mr. Joe Lotz, 5272 Lawton Avenue, Oakland, 
California. 

“Dear Mr. Lotz: 

‘‘Attached hereto is a list of the furniture and 
chattels which were surrendered to Mr. Byron 
Dusky as your assignee. Would you please sign at 
the bottom indicating that your directions have 
been complied with and that said property was 
properly delivered.” 

It is signed by Mid-States Insurance Company, 
by Francis W. Keyes. 

Then at the bottom it says: 


“T hereby indicate my acceptance and approval | 


releasing Mid-States Insurance Company from any 


lability in connection herewith”, signed “Joseph | 


Eo 


Mr. Garrison: Q. At about the time you came | 


back to Oakland after your meeting with Mr. Hart 
did you formally terminate Mr. Lotz’ insurance 
agency with your company? ARE YCSs 
Q. I show you a letter dated December 18th—— 
Mr. Garrison: I think you have seen this? 
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Mr. Bronson: I have seen it. 

Mr. Garrison: Q. Addressed to Mr. Lotz by 
yourself, [641] registered mail, and ask you if that 
is the letter that was dispatched to him terminating 
his agency contract? 

Pees, si, that istaecopy of it. 

Q. Written by you? A. Yes, sir. 

Mr. Garrison: I ask it be received in evidence 


as plaintiff’s exhibit next in order. 


The Court: It may be admitted and marked. 
(Whereupon Letter dated December 18, 1952 
addressed to Mr. Lotz from Mr. Titus was ad- 
mitted into Evidence and marked Plaintiff’s 
Exhibit No. 33.) 
Mr. Garrison: J won’t read it. It is just in the 
formal language. 
Mr. Bronson: The effective date was what? Jan- 


Buary 2ist, 1952, was it? 


Mr. Garrison: January 21st, 1952. 

Mr. Garrison: Q. What position did Mr. Don- 
nelly have with your company ? 

A. He was an insurance adjuster and a field 
representative. He was terminated before I became 


president, but I am familiar with it. 


@. He left there in 1948? 

A. The last of 1948 or early 1949. 

Q. Was he ever an officer of the company? [642] 

. No, sir. 

Q. How about Mr. Cass? How long since he 
has been employed by Mid-States? 

A. He was—he left the company in October 1950. 
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Q. Do you remember the extent of any writings 
in the Mid-States Insurance Company by Mr. Lotz 
in April and May of 1951? 

A. His writings were almost non-existent. In 
fact, I believe in May we received minus writings 
because of cancellations. 

@. Cancelled out most of the business that he 
was writing? A. That is right. 

Q. How about April? 

A. April, there was very small writings. [643] 

Q. And January? Let’s see, in March, do you 
remember whether he had any? 

A. They were very small writings that we had 
in the early part of 1951. 

Q. Now, calling your attention to—well, first, 
was the account current with you at that time? 

A. No, sir. 

Q. Calling your attention to Defendant’s Ex- 
hibit G, a letter from you to Mr. Hatfield dated 
June 6th, 1951—do you remember that letter? 

A. Yes, sir. 

Q. In that letter you say 

Mr. Bronson: May I see the letter, please? 

Mr. Garrison: Sir? 

Mr. Bronson: Are you going to refer to it? 

Mr. Garrison: Yes. 

Mr. Bronson: I would like to identify it, if I 
may. Thanks. 

Mr. Garrison: Q. In this letter to Mr. Hatfield 
you say: 

“T believe FT alveady told you Kledzik shonld be 
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_ responsible for lining up agents in the Los Angeles 
area, and I do not think you want to expand your 
activities with Joe Lotz. 


‘‘Again, I must say if we can’t get better repre- 
sentation in California than Joe Lotz, we will [644] 
never stay out of trouble.’ 


oa ee 


Would you tell the Court what the situation was 
you were talking about in that letter? 


The Court: That was a June letter? 

Mr. Garrison: Q. This is June of 1951? 

A. Yes. That letter had to do with our appoint- 
ments of representation in the Los Angeles area, 
and we already were represented there by a very 
high class agency and we had our own branch office 
there, and I did not feel that we should have any 
further representation there. 


Vith respect to the reference to Mr. Lotz, we had 
had some trouble between the two agencies, Mr. 
Lotz giving certain agents a different deal than 
the other agency, and we were placed in the posi- 
| tion of having two agents of the company giving 


different arrangements to their sub-agents. It was 
| very embarrassing. 

- Q. In other words, it involved a problem in 
your agency plan? Al That is vieht. 

| Q. And at that time he hadn’t been writing any 
_ business, as you have just testified, and this letter 
had no reference to finances at all? 

A. No, sir. 

Q. I think yesterday, Mr. Titus, you made some 
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reference to the amending of Mr. Lotz’ contract in 
May. Do you remember your [645] testimony? 

A. Yes, sir. 

Q. What is the fact regarding the change that 
was made in Mr. Lotz’ contract by your company in 
the month of May, 1951? 

A. My. Lotz and Mr. Hatfield had had a con- 
versation regarding reducing Mr. Lotz’ retention 
in May, but that had never been formalized into 
a contract other than by letter, and it was later— 
it was done in September. 

@. It was accomplished later on? 

Ay Mes 

®. I think you said in your testimony yesterday 
that it was accomplished in May. You are now cor- 
recting that, is that so? 

A. That is correct. 

@. The change in the percentage in the reten- 
tion, was that arrived at in May with Mr. Lotz? 

A. Yes, sir, and formalized by a letter but not 
by contract, and it was in effeet all that time. 

@. Yesterday I think your testimony was some- 
what different with respect to the date of that 
change in retention. 

A. No, it was in May. 

Mr. Garrison: I see it was. That is all. 


Cross Examination 
Mr. Bronson: Q. You have given an explana- 
tion of the June 5th letter, 1951, where you said if 
you continued with [646] Joe you would always be 
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_ in trouble—Joe Lotz, that is. I am showing you now 


a photostat of a letter, inter-company correspond- 


| ence from Ray E. Titus to Dick Cass, and it is 


dated August 17, 1950. 
Will you read that, and also read Mr. Cass’ com- 


) ment at the end. 


A. “From what you tell me it seems to me Joe 


» Lotz needs——” 


Q. No, I just want you to identify it. Did you 
write that letter to Mr. Cass? A. Yes. 


Q@. Did Mr. Cass make the notation that appears 


in handwriting at the bottom? A. Yes sim 


Q. And returned it to you? 

A. Yes, sir. 

Mr. Bronson: All right, that identifies it, I 
think. Would you mark that, please, prior to read- 
ing it? 

(Whereupon letter dated 8/17/50, marked De- 
fendant’s Exhibit H for identification.) 


Mr. Bronson: I will read this to Your Honor. 
It is dated August 17, 1950, from Ray E. Titus 
to Dick Cass. The typewritten part at the top is as 
follows: 

“From what you tell me, it seems to me that Joe 
Lotz needs to be watched very carefully on a [647] 
day-to-day basis. 

‘‘Shouldn’t you have a review made of his busi- 
ness coming in here by the Underwriting Depart- 


ment similar to what we made on Sandy Evans yes- 
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terday to determine what day-by-day help he 
needs?” 


ay 66 spo) 
Signed ‘‘Ray”. 


Mr. Bronson: Q. Apparently that refers to 
yourself ? A. Yes, sir. 

Mr. Bronson: Then under the signature ‘“Dick’’ 
is the following handwritten portion at the bot- 
tom: 

“Such is not the case. His loss ratio was exces- 
sive from his point of view—not ours. It was run- 
ning about 55 per cent which did not leave him 
enough profit to expand the way I wanted him to. 
We are trying to get this ratio down ten or fifteen 
points so he will have more profit to reinvest in ex- 
pansion so we make more money. Dick.” 

Q. Dick is the first name of Dick Cass, isn’t it? 

A. That 1s correct. 


@. And he was vice-president and field repre- 
sentative out here? 

A. He was executive vice-president of the com- 
pany at the time. 

Q@. Executive vice-president? Now, that was a 
year before this August meeting you had. [648] 

A. That is correct. 

Q. Did you set up a scheme with Mr. Cass to 
watch him day-by-day for that purpose? 

A. What was mentioned in that memorandum 
was specifically mentioned—underwriting; and we 
did give him underwriting assistance, and it had 
to do with a previous memorandum which had been 


ee et 
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received from Mr. Lotz by us in which he raised a 
question about his loss ratio. 

Q. Yes, but what I am getting at, we don’t 


_ have it in the documents we asked you to produce, 


but it starts out and says, ‘‘From what you tell 
me.” Now, there was some conversation between 
you and Mr. Cass, was there not? 

A. That is correct. 

Q. Which preceded that typewritten inter-office 
memorandum you sent him? 

A. That is correct. 

Q. And Mr. Cass presumably had that in mind 
when he put down his subscription at the end? That 
is, he had in mind the conversation that you had 
which you interpreted in your comments, true? 

A. He had in mind the same thing J had in 
mind, which was the underwriting help which Mr. 
Lotz needed at the time so that he could write the 
proper kind of business to reduce his loss ratio 

Q. Yes, but—— [649] 

A. which is all outlined in the letter. 

@. He indicates on here that his loss ratio was 


_ excessive from Lotz’ point of view but not from the 


point of view of the company. 

A. I think you will remember that the testimony 
in the file, or in the court, has mentioned that the 
loss ratio of the Lotz agency in 1950 was around 
50 per cent, and naturally Mr. Lotz was interested 
in reducing that loss ratio so that he could make 


more money, and we were interested in that also. 


Q. Yes, Well now, supposing in 1950 he was 
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paying out 25 or 30 per cent to acquire business 
from sub-agents, was running a loss ratio of 55 
per cent, and it cost him somewhere between 10 
and 18 per cent to run his business, he was losing 
money the day Cass wrote this letter, wasn’t he? 

A. On your interpretation, but those were not 
the facts, sir, at that time. 

Q. Well, you mean in respect to what he was 
paying to acquire the business? 

A. No, with respect to how much money he was 
making as an agency. 

Q. Well, he wasn’t making out in Mid-States? 
He was losing money? 

A. In 1950, sir, we paid him $75,000 in commis- 
sions which he had made on business he wrote in 
Mid-States. 

@. Now, with reference to your statement about 
how much [650] business you were doing, that is, 
Mid-States was doing 

Mr. Bronson: If I may step up here, Your 
Honor, it will simplify it. 

Q. I am referring to the Lester, Herrick and 
Herrick report. You have reviewed this page 13 

A. Yes. 

Q. where it shows the business written 
month by month beginning in December, 1950, and 
going down to August? ae Yes: 

Q. You are familar with that? 

A. Yes, sir. 

Q. And you are familiar with the fact that he 
wrote in Mid-States sixteen thousand in January; 
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thirteen, or practically fourteen thousand in Febru- 
ary; and in March just a few dollars under sixteen 
thousand ? A. Yes. 

Q. Is that, in March, the business you say was 


| practically nothing? 


A. No. You will notice in December here he 
was writing $33,000, and his account had been run- 
ning twenty five or thirty thousand dollars a month 


in the writings that he had had prior to the time 
that he was contacted by American Fidelity, and 


then the writings dropped down to fifteen, thirteen, 


- fourteen, and in the following month $4383, and the 
following month after that $2,719. [651] 


Q. Yes 
Mr. Bronson: Pardon me? 
Mr. Garrison: He read $2,719. That’s a minus 


figure. 


Mr. Bronson: That’s a minus figure. 

Q. In June he wrote $32,000? A. Yes. 

Q. A minus figure? 

A. Sir, that was after the 

Q. The May meeting? 

A. No, after the letter which I was talking 
about, which was on June 5th. 

Q. Were you here in court—I may be misquot- 
ing Mr. Hatfield, but didn’t he say the business for 


1950 averaged around fourteen thousand a month? 


A. It was my memory of the business that it 
Was running around twenty to twenty five thousand 


dollars a month. 


Q. There is no question about it, is there, Mr. 


740 JIlid-States Insurance Company, et al., vs. 


(Testimony of Ray E. Titus.) 

Titus, that when you had your meeting in August 
1951, you were very anxious to have Joe Lotz write 
a large volume of business for you? 

A. Depending on what you mean by large. Why, 
twenty five 

@. (Interposing) You wanted him to increase 
his business ? 

Mr. Garrison: Let him finish his answer. 

Mr. Bronson: I beg your pardon. 

A. J think we were anxious in having Mr. Lotz 
write us $25,000 premium volume. [652] 

Mr. Bronson: You indicated this morning in 
eonnection with some testimony you gave yesterday 
that the concession that was given Joe Lotz as to 
the company retention, reducing it from fifteen to 
fourteen per cent was made in May, 1951? 

Ay That isecorect: 

Q. Was that in a meeting with Mr. Lotz? 

A. J was not present there. 

Q. Where was it? 

A. It must have been a conversation that Mr. 
Hatfield and Mr. Lotz had. There was no meeting 
at that time. 

Q. You knew about it, did you not? 

A. Yes, sir. 

Q. Was the conversation between Mr. Hatfield 
and Mr. Lotz in Chicago or in Oakland ? 

A. Mr. Hatfield brought the matter to my at- 
tention. 

Q. Well, where was the meeting that they had 
where they discussed it with Lotz? 
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A. I imagine it was by phone. 
Q. But you didn’t formalize that until the agree- 


_ ment of September 1st? 


A. That is correct. 
Q. But the company started thereafter imme- 


diately in May, didn’t it, to reduce its retention to 


fourteen per cent? A. That is correct. 
_ Q. Was that for the purpose of reducing the 
business that [653] Joe was writing for you? 

A. No. We were anxious to get the business 
because it had been taken away from us by Ameri- 
ean Fidelity and we were anxious to get it back. 

Q. It wasn’t because Joe was running behind? 

mw, NO, SIT. 

Q. It wasn’t to meet competition ? 

A. I don’t know of any other reason we would 


reduce a retention which we had maintained for 


pretty near three years. 


Q. Did you ask for a statement from his books 


from Mr. Lotz at that time? A. No, sir. 


a a 


Q. Did you ever? A. No, sir. 
Q. During all the time that he was writing for 
| Mid-States, going back to 1947, you never asked him 
for a statement? A. No, sir. 

Q. You didn’t ask, for instance, for a statement 
—I mean by that a statement of his assets, liabili- 


ties and earnings? 
A. That is what I assume you mean. 

Q. Did not ask for one at or about the time 
you wrote this letter of August 17th, 1951? 

A. No, sir. I was not concerned about. his finan- 


742 Mid-States Insurance Company, et al., vs. 


(Testimony of Ray EH. Titus.) 
cial ability at that time because he had been a good 
agent for us and was a good agent for us in 1950. 

@. You mean in the sense that he was getting 
business ? 

And making money for him and us both. 
And the way he kept his accounts? 

Sir? 

In connection with the way he paid off. 
Yes, sir. 

On his obligations? Ave Ves, sie 
Coming down to this trip you took out here 
in December of 1951, you say you got here, if my 
notes are correct, on December 5th but you didn’t 
see Mr. Lotz until the next day? 

A. That’s correct: 

Q. You saw Mr. Smead, did you? 

A. Not that first day, no, sir. 

Q. All right, you saw Mr. Lotz and talked about 
the agency. A. Not the first day. 

Q@. When did you talk about it? 

A. The following day, December 6th. 

Q@. Did you see on December 6th a statement 
that Mr. Smead had written, the ten-page, hand- 
written statement? We Yes sit 

Q. And at the time you first saw it you noted 
Mr. Lotz hadn’t signed it, did vou not? 

A. Yes, sir, and neither had Mr. Smead. 

Q. Did vou call up Ms. Lotz on the telephone 
either that day [655] or at or about that time and 
ask him, “Are you going to cooperate? Are you | 
going to sign this statement?’ 


OOPOPOoP 


' statement that you wanted signed 
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A. I believe there was such a conversation. I 
don’t remember whether it was on the phone. 

@. At the time he signed it, isn’t it a fact that 
you told him if he would sign it you would keep 
him in business and not close the agency? 

A. Nowsir. 

@. Are you sure of that? A. Yes, sir. 

Q. Did you ever have a conversation of that 
kind in the presence of Mr. Smead? 

A. No, siz. 

Q. Are you sure of that? A. Yes, sir. 

Q. Well, what is the situation then? That the 
agreement wasn’t signed, you telephoned and asked, 


“Are you going to cooperate? Are you going to 
~ sign that.’ 


Didn’t you do anything or say anything to grease 
the wheels, or make any promises in that connec- 


| tion? 


A. No, sir. I was trying to find out what the 
facts were. 


@. I understand that. But he hadn’t signed the 


wanted signed 
bad enough to phone him and ask him if he was 
going to cooperate with you. Apart from your in- 
terest in the facts, you wanted his signature on it, 
[656] didn’t you? 

A. I wanted to get the facts. 

@. Did you want his signature on that—oh, ex- 
cuse me. 

Mr. Garrison: Just give him a chance to answer. 
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A. This gentleman owed us three hundred thou- 
sand 

Mr. Bronson: Onee in a while your foot gets 
over the line without your intending it. 

Mr. Bronson: Q. Go ahead and start the answer 
over again. 

A. This gentleman owed us some $450,000.00, 
and naturally we were both interested in trying to 
come to some understanding about what was going 
to be done about. it. 

Q. Both who? A. Mr. Lotz and myself. 

Mr. Bronson: I will ask that what Mr. Lotz 
wanted go out as a conclusion of the witness, unless 
Mr. Lotz said something. 

A. Will you restate your question ? 

Mr. Bronson: JI am addressing an objection to 
the Court. 

The Court: It may go out. 

Mr. Bronson: Q. Go ahead. 

A. We had, on the second oceasion I was here, 


December 6th, we had many conversations about — 


the condition of the agency, and Mr. Lotz called 


his attorney, Mr. Mead, and we agreed to meet i 
Mr. Mead’s office that evening, which we did, and | 


[657] Mr. Mead read this statement which had been 


prepared by Mr. Smead, and comments were made | 


about it, changes were made in it, Mr. Mead notar- 


ized it. There was no pressure of any kind on my | 


part to get anything else other than the facts into 
the statement. 


Q. Specifically, and before you got the signature | 


a 
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of Mr. Lotz on that agreement, and at or about the 
time that you were asking him was he going to ¢o- 
operate, did you get any statement from him at all 
about what your plans were with regard to the fur- 
ther operation of the Lotz agency? 

A. I had no plans about the agency. 

@. Did you make any statement to him on the 
subject ? A. No, sir. 

Mr. Bronson: That is all. 


Cross Examination 

Mr. Kakures: Q. Mr. Titus, do you remember 
the date of your arrival in Oakland in December? 

A. Yes, sir. 

@. Approximately what date was that? 

A. December 5. 

Q. And did you upon arrival meet with Mr. 
Hatfield ? 

A. That’s correct, at the Leamington Hotel. 

Q. At that time what did Mr. Hatfield tell you? 

A. He reviewed the account and what he had 
found out while he was out here, and told me of 
meetings he was having with | 658 | 

Q. (interposing) And your trip here, Mr. Titus, 
was in response to that telephone call you had from 


| Mr. Hatfield ? 


A. He called, Mr. Hatfield called Mr. Czar and 


~My. Czar called me. 


Q@. You didn’t talk to Mr, Hatfield on the tele- 


phone? A. Noy sie 
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Q. After your meeting there at the hotel, what 
happened after that? A. The first day? 

Q. Yes, sir. 

A. I had other business to do. I was trying to 
find a lawyer, and I made a phone call—Do you 
want to know everything I done that day? 

Q. No, I just wanted to know what you did 
right after that in relation to the Lotz agency mat- 
ter, such as contacting Joe Lotz or Mr. Smead or 
any of the personnel there. 

A. I contacted neither Mr. Lotz or Mr. Smead 
that day. 

Q. When did you first see Mr. Lotz or Mr. Smead ? 

A. The following day, in the morning, Decem- 
ber 6th. 

Q@. And was that in their office? A. Yes. 

Q. And what did you tell Mr. Lotz? 

A. We discussed the condition that his agency 
was in. We discussed the fact that he had told Mr. 
Hatfield, and this plan that apparently had been 
conceived; and I wanted to get [659] the facts on 


it and, as I previously testified, we arranged a meet- » 


ing in Mr. Mead’s office. 

Q. At that time did you tell Mr. Lotz that 
words to this effect, Mir. Titus, that, ‘‘things look 
a little tough, Joe, but if you cooperate with us 
we will help you along?” so far as you recall, Mr. 
Titus ? 

A. I don’t remember any statement with the 
word ‘‘cooperate”’ in it, although I attach no signifi- 
eance to it. T might have said it. 


| 
| 
! 
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Q. Did you add any words of encouragement, 
that you would see to it, that you would help Joe 
out of this so-called mess he was in? 

A. Well, we were anxious to work a plan out. 
I am not familiar—I do not remember any specific 
comment in that respect. 

Q. In other words, it was your interest, of 
eourse, as President of Mid-States, to first of all get 
this thing worked out and get it shipshape, is that 
correct ? A. That is correct. 

@. Then did you at that time ask Mr. Lotz or 
Mr. Smead for these statements, Mr. Titus? 

A. Yes, sir. 

Q. What was Mr. Lotz’ response to that? 

A. Mr. Lotz was, as he testified, very confused. 
and he was—he said he would give us a statement, 
but he did not at that [660] time. 

Q. Was Mr. Hatfield with you at that time? 

me Yessir. 

Q. And then Mr. Smead, I presume under your 


testimony, and Mr. Hatfield started writing his 


statement, is that correct? 
A. Mr. Smead had written his statement the 


night before. 


Q. The night before? And then did you take a 
statement back from Mr. Smead ? 

A. No, Mr. Hatfield gave me the statement in 
the morning—the following morning. 

@. Then what did you do with that statement? 

A. TJ left it at the safe at the Leamington Hotel. 

Q. And that evening you took it up to Mr. 
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Mead’s office, is that correct? A. Yesvsue 
@. And Mr. Mead, at that time, was he repre- 
senting A. Mr. Lotz. 


Q. Mr. Lotz? And was Mr. Mead at all sur- 
prised about the fact that statements had already 
been given, Mr. Titus? 

A. He didn’t seem to be. 

Q. Did he refuse to read the statements ? 

A. No, he read them. 

Q. Did he read them out loud? A. Yes, sir. 

@. And you said he showed no—He didn’t re- 
buke you or [661] Mr. Hatfield for having taken 
the statements outside of his presence? 

A. No, sir. 

Q. When was it that you and Mr. Hatfield and 
Mr. Smead, I believe, and Mr. Lotz went to Mr. 
Garrison’s office ? 

A. That was after I returned out here after 
December 13th. J believe it was the 14th or 15th, 
somewhere in there. 

Q. And at that time—Excuse me. 

A. Tn any event, it was between December 13th 
and Deeember 20th when I returned to Chicago. 

Q. At that time did you see Mr. Lotz in Mr. 


Garrison’s office? A. Yes. 
@. Did you talk to Mr. Lotz? 
A. Yes, sir. 


@. What did you tell himeat that time? 
A. We just discussed the events that had hap- 


pened. 
Q. Pid von tell him, “Joe, I will do everything 
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I can for you under the circumstances if you will 
go along with us, I will help you out,” words to 
that effect? 

A. I don’t remember any statement like that. 

Q. Did you tell him you would keep him in busi- 
ness if you possibly could ? 2 Nomen 

Q. Did you tell him you wouldn’t revoke the 
agency at that [662] time? 

A. No, sir. It wasn’t discussed. 

@. Coming back to the assignments, Mr. Titus, 
you were not here when the assignments were taken 
from Mr. Lotz, were you? AS, No; sit. 

Who represented Mid-States in that? 

Myr. Czar and Mr. Hatfield. 

And were those requested on your part? 
No, sir. 

Who requested those assignments? 

That was Mr. Hatfield and Mr. Czar. 
Hollowing this meeting in Mr. Garrison’s 


OPoPorPe 


office, when was the arrangement introduced for the 
| taking over of the Joe Lotz agency, that is, so far 
as the equipment and supplies, and so forth? 
_ A. I believe that was December 28th. That was 
after I had returned to Chicago. 
' Q. In other words, after Mr. Garrison’s office 
‘meeting there you left for Chicago, is that correct? 

A. On December 20th. 

Q. And who maintained the office here for Mid- 
States at that time? 

A. Myr. Hatfield was here and Mr. Keyes. 

Q. How long did that operation continue? 
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A. Until 1952 when we turned back the furni- 
ture and [663] equipment, and so forth, to Mr. 
Dusky which I have just testified to. 

Q. Now, when did the Mid-States Insurance 
Company enter the insurance business in Califor- 
nia? 

A. I believe it was in—I am not sure of the date. 

Q. And you withdrew from the insurance pic- 
ture in California shortly after you closed up the 
Lotz agency? 

A. We stopped writing business in California. 
We are still qualified in California. 

Q. But you are not writing any insurance busi- 
ness? AD Thais commecte 

Mr. Kakures: That is all. 

Mr. Garrison: I have no further questions. 

My. Bronson: Let me develop one thing. 


Recross Examination 

Mr. Bronson: Q. Did JI understand that you 
were in Mr. Garrison’s office on December 18th at 
the time that typewritten statement was taken? 

A. Yes. 

@. And vou terminated the agency five days 
later bv a formal! letter? That was the 23rd, was it? 

A. TJ thought it was the 28th. It might have heen 
the 23rd. 

Q. Well, whenever it was, you knew when you 
sat there in Mr. Garrison’s office you were going 
to terminate the agency? [664] 

A. I did not, siz. The. minute I made wp ag 
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mind to terminate it, it was terminated, whatever 
the date is on the memorandum. 

Q. Had you looked at the assignments, written 
assignments that were taken from Joe Lotz, dated 
around November 27th ? 

A. Did I look at them? 

Q. Yes. A. Yes, sir. 

Q. Well, they supply a provision there that the 
agency can be terminated summarily without notice, 
do they not? 

A. I am not—Are you talking about the 

Q. What is the agreement? 

A. Talking about the statement Lotz made? 

Q. What I am referring to was a letter. I can’t 
readily find it here among this mass of exhibits, but 


it was dated that day, November 27th. 


A. In which we gave him a 30-day cancellation 
notice? 

Q. No, it is a letter written by Mr. Lotz, starts 
out, ‘Of my own free will and accord”. Do you re- 


eall that letter? ey est 


®. Do you recall, there is a provision in there 
where he accords you, or at least he accords whoever 


prepared the letter, a summary cancellation with- 
out notice? 


Mr. Bronson: Have you the exhibit number of 
that, Mr. Garrison? [665] 

Mr. Garrison: Yes. 

The Witness: That is it you have your hand on. 

Mr. Garrison: That is the letter that was pre- 
pared by Mr. Czar, the attorney out here from Chi- 


cago. It is one of these three (indicating). 
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Mr. McKinnon: I think it is Plaintiff’s Ex- 
hibit 6. 

My. Bronson: Yes, that is it. [ have it here. 

Mr. Bronson: Q. Plaintiff’s Exhibit 6, Mr. 
Titus, and on the second page, next to the last 
paragraph. 

A. J remember the agreement, although we never 
accepted this agreement. That was the one that 
was 

Mr. Bronson: I will read a portion of it. It is 
the letter, if the Court please, signed by Joseph 
Peter Lotz and witnessed by Mr. Mead and Mr. 
Smead, dated November 27, 1951. The paragraph 
next but the last on the second page: 

“T realize that I have violated my agency agree- 
ment with you, and agree that you are not waiving 
and have not waived any rights accruing to you 
from such violation, and I further agree that you 
have the right to cancel my ageney agreement, 
dated September 1, 1951, at any time without no- 
tice and with or without cause, and I hereby hold 
vou blameless and harmless for any loss that I 
micht sustain due to such cancellation by you.” 

Ab. Bronson: Q. When you acted on Novem- 
her 28 to cancel [666] Joe Lotz’ agreement, you 
made it effective as of January 21, 1952, am I cor- 
rect in that? A. Yes, sir. 

Q. But when vou were over there in Mr. Garri- 
son's office on the 18th of December, at the time the 
long, typewritten statement was taken, signed by 
both Lotz and Smead, you had already—Pardon me. 

That followed the conversation on the telephone 
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by some days with Mr. Hart that you mentioned ? 

A. That is correct. 

Q. You had already made up your mind that 
there was a cancellation coming up as soon as you 
got around to writing it, hadn’t you? 

A. Are you telling me what I made up my 
mind to? © 

Q. T am asking you if that isn’t true? 

A. No, sir. 

@. You made it up, did you, the day you wrote 
the letter, December 28th ? 

A. That is correct. Do you wish me to explain 
why ? 

Q. No, I don’t. [If your counsel wants you to 
give any explanation, he will bring it out, IT am 
) sure. A. JTamsorry. 

_ Mr. Bronson: That is all. 

Mr. Garrison: Do you wish to make any com- 
ment regarding your answer, Mr. Titus? If you 
don’t, it isn’t necessary. [667] I have no further 
questions. 

(Witness excused.) 
® Mr. Garrison: That is the Plaintift’s case, Your 
Honor. 
_ Mr. Bronson: Now, has the Anglo Bank any 
ease to put in? 
Mr. McCallum: No further case. 
Myr. Bronson: How about you (addressing Mr. 
-Kakures)? Anvthing further? 
(No audible response.) 

Mr. Bronson: Very well. First, if the Court 

'please, I would like to reserve at this time, to be 


! 
| 


754 = Alid-States Insurance Company, et al., vs. 


presented later, a motion to dismiss on the Plain- 
tiff’s evidence. 

Our first testimony is the deposition of Richard 
M. Cass, taken on behalf of American Fidelity and 
Casualty Company and American Plan Corporation 
in Chicago, Dhnois, on April 20, 1954. With the 
Court’s permission and counsel’s, I will read that. 

The address at which it was taken is not im- 
portant. That was present Mr. Lewis Schimberg, 
who is in Court, and Messrs—I believe you gentle- 
men weren’t personally represented at the time? 

Mr. Garrison: No. 

Mr. Bronson: Mr. Max Weingarten of my office, 
who appeared for the two corporations. Certain 
stipulations were entered into which I shall not 
read, and the witness was sworn. 

(Whereupon the deposition of Richard M. 
Cass was read to the Court by Mr. Bronson.) 

Mr. Bronson: That concludes the deposition. I 

will call Mr. Mark Hart, please. 


MARK HART 


a witness called on behalf of the defendant, bemg | 
sworn to tell the truth, the whole truth and nothing ~ 


but the truth testified as follows: 


The Clerk: Q. State your full name and occu- 


pation to the Court. 


A. Mark M. Hart. I am president of the Amer- | 


ican Plan Corporation. 


Direct Examination 


Mr. Bronson: Q. How long have you held that | 


position, Mr. Hart? A. For seven years. 
Q. For seven years? SSN 


————— 
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Q. And how long have you been in the insurance 
business generally ? A. For thirty years. 

Q. Prior to your association with the present 
employer, the American Plan Corporation, what 
was your connection, briefly, with the insurance 
business from the beginning? 

A. For the previous five and one-half years I 
was executive vice-president of the Resolute Insur- 
ance Company in Hartford, Connecticut. And for 
some eight years prior to [669] that I was agency 
acting supervisor of the Globe & Rutgers Fire In- 


surance Company. Prior to that I was assistant 


ehief accountant of the Importers and Exporters 
Insurance Company. 
Q. You assumed this position you presently 


hold about seven years ago, you say? 


A. Yes. 
Q. Would you briefly state—and I mean briefly 


—the relationship between the two defendants, 


American Plan Corporation and American Fidelity 
and Casualty Corporation? 

A. The American Plan Corporation holds a 
management agreement with the American Fidelity 


- and Casualty Company as one of its companies, the 
| gist of which is that we are constituted as United 


States Automobile Physical Damage managers. We 
perform various work for that insurance company. 
Q. Except to underwrite? I mean, they write the 


_ insurance and issue the policy, is that right? 


A. Well, that is right, but an insurance company 
generally doesn’t write the policies, either. We, that 
is to say, perform every function that would ordi- 
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narily be accomplished by an insurance company, 
and we submit only monthly summary figures to 
our principal, the American Fidelity and Casualty 
Company. 

Q. The fund, though, and the actual underwriter 
of the insured company, is American Fidelity and 
Casualty, is [670] that true? A. Yes, sir. 

Q. Is that relationship unknown in the insurance 
business except in your case? 

A. No, sir, it is common in the open marine 
field, and the inland marine field, or I should say 
in any specialized field of insurance. 

Q. American Fidelity and Casualty does write 
other types of insurance besides automobile phys- 
ical damage? 

A. Yes. Primarily they are transportation spe- 
eialists for pubhe hability and property damage. 

Q. Your first acquaintance with Joe Lotz—per- 
sonally, I am speaking of now—was when? 

A. In May, 1951. 

Q. Is that the first time you ever met him per- 


sonally ? A Miles asin: 
Q. Did you have knowledge of the account of 
Joe Lotz before that time? AL Yee 


Q@. When you saw him in May, 1951, where was 
that? Here or elsewhere? 

A. Jt was in San Francisco. He came across 
the Bay to meet me. I was here on other business. 

Q. Did you have difficulty with him at that time 
ahout his job? [671] A. In general, yes. 

Q. Did you know in general the length of time 
with which your company had had relations with 


} 


| 
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him and the extent of it at the time you saw him 
in May? ieee ves, I did. 

Q. When was the next time you saw him, Mr. 
Hart? 

A. The next time I saw him was August 20th. I 
beg your pardon, the next time I saw him here 
was August 20th. I saw him in New York on Au- 
gust 13th. 

@. During the time you saw him or had this 
conversation with him here in May of 1951, was 
there any discussion with Mr. Lotz about the method. 
under which he was doing business? 

A. Yes. 

Q. If so, will you state generally what the dis- 
cussion was? 

A. Yes. That was the first time that I personally 
had any exact knowledge of just how he was con- 
ducting the business. 

Q. What was the conversation, generally, as best 
you ean, on any subject of the conduct of the 


| agency ? 


: 


A. Well, several subjects were discussed. I 
learned from Mr. Lotz that he was what we call 


buying his business—— 


Mr. Garrison: I move to strike the answer on 
the ground that it is a conclusion from the con- 
-versation and not [672] what was said. 

The Court: State as near as you can what was 


/said between you and Mr. Lotz. 


A. Yes, sir. Mr. Lotz told me that he was pro- 
curing his business from sub-agents by paying a 
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commission for it. Mr. Lotz also told me that he 
had been functioning under this so-called float basis, 
which was a new term to me. I cautioned him 
against it. 

Mr. Bronson: Q. Did he make plain to you 
what he meant by float business? 

A. Upon questioning, he did. 

@. What did he say? 

A. He told me that he would pay the premiums 
of this particular month, for example, with the 
company with premium collections applicable to a 
succeeding month. Of course, that was a diversion 
known under the term ‘‘kiting’’. 

Myr. Garrison: I move to strike that on the 
ground it is not part of the conversation and not 
responsive to any question. It is purely a voluntary 
statement. 

Mr. Bronson: It may go out. 


Mr. Bronson: Q. Just leave ont the conclusion | 


i 
f 
1) 


and state the conversation, as the Judge asked you 
to do. A. Yes, sir. 


that disclosure [673] by Mr. Lotz? 

A. Yes, I told him it was unscientific and un- 
sound. 

Q. Did any other officer, to your knowledge, see 


Mr. Lotz during the interval between that meeting — 


and the mecting of August 13th? 


Q. Did you make any comment in response to 7 


A. Yes, Mr. Sudekum, our executive vice-presi- — 


dent, called on him in July. I am not sure of the | 


exact date. 


| 
| 
| 
| 


| 
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Q. Did you make, or was under your instruc- 
tions any request made in this interval of time for 
a statement of Joe Lotz’ condition? 

A. Yes, there was. 

Q. His financial condition ? AY Yes 

Q. State the circumstances. State what was done. 

A. We have a general rule in our office—— 

Mr. Garrison: (Interposing) I move to strike 
that 

Mr. Bronson: Q. Just state what was done. 

Mr. Garrison: It isn’t responsive to any ques- 
tion. 

Mr. Bronson: Q. We will get along better if 
you will just answer the questions, Mr. Hart. 

A. Yes. 

Q. I know you want to explain matters and give 
the broad answer, but leave it out. 

A. Would you be good enough to repeat your 


statement ? 


Q. I wanted to know about any other officer— 


No, I asked [674] whether there had been any re- 


quest made for a financial statement? 


| 


A. Yes. 
@. When was this? 
A. We started in April to request financial state- 


ments from Mr. Lotz. 


Q. Did you get a statement in April? 

i. SNowsir. 

Q. May? A. No, sir. 

Q. Did you get any statement in June or July? 
A. No. 
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Q. Do you know how many requests were made ? 

A. I can’t actually say because they were under 
our treasury department supervision. 

Q. With reference to this meeting in August, 
the 13th of August, where did that take place? 

A. That took place in my office in New York. 

Q. Who was present? 

A. Myr. Lotz, Mr. Smead, Mr. Sudekum, Mr. 
Will, Mr. Feller and myself. 


Q. Mr. Feller is an attorney from the office that ° 


represents you in New York, is that right? 

AS ha israeli. 

Q. What is the name of the firm? [675] 

A. Boyle, Feller and Reeves. 

Q. Will you state the circumstances under which 
that meeting was held, just briefly? 

A. We had been asking Mi. Lotz to remit to 
us some $6600 for commissions on a Public Service 


reinsurance transaction, and when he failed to pay | 
us this money I became concerned because he owed | 


us a large May balance that was to become due on | 


August 15th. I became concerned over the fact that 
he couldn’t pay us a relatively small amount, so I 
asked him to come to New York. 

Q. When you talk about the May balance, what 
was the eredit period or settlement period under 
your arrangement with Mr. Lotz? What period of 
time was he given to settle his business in any 
given month? 


A. Our contract called for a 75 day settlement. | 


Q. So that his May business he should be satis- 


American Fidelity and Casualty Co., ct al. T61 


(Testimony of Mark Hart.) 
fying by the 15th day of August, 75 days after the 
close of the month of May, is that correct? 

mn. «Ves, 

@. And you say you got concerned because there 
was an item of $6600 of reinsurance transactions 
that he didn’t pay? ee Chat aserieit 

Q. And the May balance was how much? 

A. Approximately $66,000. [676] 

Q. And that was due on the 15th, two days after 


he arrived in New York? ee ies 
Q. Did you have a discussion there with him on 
the subject of his finances? A. Oh, yes. 


Q. Were there any representations made to you 
at that time by either Mr. Lotz or Mr. Smead or 
both of them as to their financial condition ? 

A. Yes. 

@. Let me ask you this: Some reference was 
made earlier to a check of some $50,301 that wasn’t 
paid for some reason at the bank that was later 
cleared, do you recall that? A. Yes, sir. 

@. Was that any concern of yours at that time? 

A. No, that matter had heen settled. 

Q. So it was the fact that there was a $6600 
balance, with a $66,000 balance shortly to become 


due, that gave you your concern? 


A. That is correct. 
Q. Well, now, going down to the discussion there 
in the office, in your office with you gentlemen 


present together, what statements were made to you 


by either Mr. Lotz or Mr. Smead as to their finan- 
cial condition and obligations and as to their re- 
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eeivables? Just give us it briefly as well [677] as 
you remember. 

A. Firstly, they told us that they were in process 
of negotiating a hundred thousand dollar loan at 
the bank, some bank. They didn’t name which one. 

Secondly, upon questioning, they told us that a 
large part of the balance due us, and specifically 
$140,000, was uneollected from sub-agents at that 
moment. 

They then said that they had been discussing a 
15 per cent prepaid contract with Mid-States, and 
they were going to check to see their Mr. Titus or 
Mr. Hatfield, I am not sure which, to try to con- 
summate that arrangement. 

Q. Did they make any statement to you as to 
what receivables they had? 

A. Yes, they said it was $140,000. 


@. And did they make any statement to you © 


about what items they owed out of their business? 
Any statement on that subject? 

A. I cannot exactly recall, Mr. Bronson. We did 
discuss that fact that at that moment, with their 
estimate for August, they owed us approximately 
$240,000. 

@. That was the amount owing to you? 

A. Yes. 

Q. Did you at that time come to any conclusion 
with respect to the financial status of the Lotz 
agency and their ability to pay out their balances 
owing to you in [678] the amount of approximately 
$240,000. 
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A. Yes, sir. I felt that while their cash possibly 
might be strained at the moment, as the result of 
their large receivables, that there was no great con- 
cern because with the loan, with the receivables, 
with the equity they had in unearned premiums, 
well, they had ample to liquidate our balance. 

Q. When you say their equity in unearned pre- 
miums, will you state what that means? 

A. Well, under our contract they were guar- 
anteed a minimum commission of 20 per cent of 
earned premiums, loss ratio notwithstanding, and at 
that time they had approximately $300,000 in un- 
earned premium reserve, so disregarding further 
eancellations, they had equity in their unearned 
premium reserve of approximately $60,000. 

Q. And when you talk about approximately 

$240,000 owing to your company, do you have ap- 
proximately the amount and the month in which 
the indebtedness was incurred that made up that 
sum of $240,000? ye A 
Q. Will you state that, please? 
A. They were indebted to us for $66,000 for 
_ May balances; $50,000 for June; July was approxi- 
mately $80,000; and their estimate of August, of 
which we had no knowledge, was $40,000. [679] 

Q. And that totals roughly the sum you men- 
tioned ? A. Yes. 

@. When you say they estimated $40,000 for 
August, that was made in the middle of the month 
ostensibly on the basis of continuing the same 
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amount of underwriting for the remainder of the 
month ? 

A. Yes. July was $80,000 and they felt that was 
50 percent of the business. 

Q@. A point was made a minute ago, in discuss- 
ing their condition at that time they informed you 
they were in the process of making or about to make 
a prepaid commission arrangement with Mid-States 
Insurance Company. A. That is correct. 

Q. Was any discussion had between them and 
you on the subject of the American Fidelity and 
Casualty making a similar arrangement with them 
—with Lotz? A. Yes, there was. 

Q. What was that discussion ? 

A. Mr. Lotz stated that his operating experience 
with us was more satisfactory to him, he would like 
to continue with us, and asked if we wouldn’t extend 
him a 15 percent prepaid commission. 

Q. What did you tell him? 

A. TI told him it was not within our power to do 
so since our managerial contract does not permit us 
to pay prepaid [680] commissions. 

Q. Was there any discussion whatever in that 
meeting with respect to the cancellation of the Lotz 


Agency by American Plan? A. No. 
Q. Was there any decision in your mind at the 
time to take such action? A. No. 


Q. There has been some reference made to some 
bits of conversation that are claimed to have taken 
place at that meeting. One of them had to do with 


American Fidelity and Casualty Co., et al. 765 


(Testimony of Mark Hart.) 
what I will designate a so-called station to station 
eall ineident. 

Do you recall a telephone call Mr. Lotz made 
from your office to Chicago? 


A. Yes, I do. 
Q. To Mid-States Insurance Company during 
that August 18th meeting? A. Yes, sir. 


Q. State what happened ? 

A. Mr. Lotz said that when he got back to his 
hotel he said he was going to call Mid-States, and 
I don’t recall whether he said he was going to set 
up a station to station call with Mr. Titus or Mr. 
Hatfield, and I said, “You can use the phone here, 
Joe.” 

@. Who ordered the phone eall put in? [681] 

A. I did. I used my extension and called my op- 
erator to get Mid-States Insurance Company. 

@. Was there any statement by you at that time, 
or preceding that or afterward or at any time in that 
meeting about putting in a station to station call so 
that the people on the other end wouldn’t know 


where the call originated ? A. No, sir. 


Q. Asa matter of fact, do you know—were you 


present in Court when—strike that. 


es 


Do you know that Joe Lotz informed the Mid- 
States when he was talking with Mr. Hatfield there 


and Mr. Titus the day following that he had just 


ealled from your office? Do you know anything 
about that? 
Mr. Garrison: That is objected to en the ground 
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that it calls for hearsay as far as Mr. Hart is con- 
cerned. 

Mr. Bronson: J am afraid it did. 

Mr. Garrison: He wasn’t present in Chicago. 

Mr. Bronson: The question 1s withdrawn. 

Mr. Bronson: Q. Another subject that has been 
brought up here was in reference to a Mr. Cass. He 
is the same gentleman whose deposition I read this 
morning, is that true? A. Yes, sir. 

Q@. Will you state whether there was any con- 
versation during the time Mr. Smead and Mr. Lotz 
were there about going to see [682] Mr. Cass? 

A. I eannot recall ever hearing any such con- 
versation. 

Q. Was there any reason known to you, any fact 
known to you that would suggest that you tell either 
Mr. Lotz or Mr. Smead not to see Mr. Cass when 
they went to Chicago? 

A. No, sir. On the contrary. Mr. Cass wasn’t 
friendly with Mid-States. 

Mr. Garrison: I move to strike that on the ground 
that is another example of a voluntary statement, 
not responsive to the question about the conversa- 
tion. | 

The Court: It may go out. 

Mr. Bronson: Q. You are familiar with the 
statement made by Mr. Smead in writing, which is 
in evidence here, that purports to have been taken 
in Oakland about December 6th? A. Yes. 

The Court: It is twelve o’clock. We will take a | 
recess until two o’clock. 
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(Whereupon an adjournment was taken in 
this cause until two o’clock this same day.) 


MARK HART 
a witness called on behalf of the defendant, having 
been previously duly sworn, testified further as fol- 
lows: 
The Court: Proceed. 


Direct Examination— (Continued) 
Mr. Bronson: Q. Before taking up the state- 
ments, some of them, in the so-called December 6th 
meeting statement, there are one or two matters 


_ which I overlooked, to which I will direct your at- 


tention. Sometime in his testimony Mr. Smead 
stated that there was a dinner meeting in New York 
following the meeting in your office, when Mr. Lotz, 


Mr. Smead, and some of you, including you, were 


present. Was there such a dinner meeting? 
A. Yes, there was. 
Q. He stated—I am not giving his language ex- 


— actly—‘‘Tt all depends on Mid-States continuing to 


do business with Lotz.” Do you recall any such 


. statement as that? 


A. No, sir, I do not. 

Q. Do you have any recollection of the dinner 
mecting partaking of any business discussion at all? 

A. No, to my best recollection it was purely a 
social meeting. 

Q. He states in that same statement that Mr. 


~Sudekum made [684] a statement, ‘‘What happens 


if Mid-States discovers our position?’? Or similar 
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language. You were alleged to reply, “JI will worry 
about that when the time comes.” Was there any 
such statement that you heard from Mr. Sudekum 
that you recall? 

A. No, sir, that statement nor reply was never 
made. 

@. Did you make any statement that you would 
worry about that when the time comes? 

A. No, I did not. 

@. He stated, whether it was in connection with 
that meeting or a later meeting—I am referring to 
Mr. Smead—the idea was to apply Mid-States pre- 
miums to pay off American Fidelity and Casualty. 
Was any such idea expressed by anybody at the 
meeting in New York? 

A. None whatsoever. 

Q. At the meeting in Oakland? A. No. 

Q. Mr. Smead’s statement of December 6th con- 
tains a number of matters that I have already 
reached, and I will go to those that I have not 
spoken of, leaving out, your Honor, a great many 
as to which there is no quarrel with whatever. I will 
endeavor to reach all of the matters that are other- 
wise. Mr. Smead’s statement of December 6th states 
that you asked them the amount of their receivables 
and they answered $75,000. Did you ask them the 
amount of their receivables? 

A. Yes, sir, I did. [685] 

@. What was the response given by Mr. Smead 
or Mr. Lotz? 

A. They estimated that it was around $140,000. — 
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Q. Did that represent Mid-States premiums due ? 

A. Oh, no, it was American Fidelity and Cas- 
ualty. 

| Q. The American Fidelity and Casualty ? 

m A. Yes, sir. 

- Q. Nothing else? 

| A. To the best of my knowledge there was noth- 
ing else. 

Q. Was the figure of $75,000 in that connection 
mentioned by you at all or by Mr. Smead or by 
Mr. Lotz? A. No, sir. 

Q. Mr. Smead’s statements to the effect that the 
American Plan through you instigated Lotz going 
to Mid-States to get a volume of business from them 

so that out of the collections of premiums made for 
them you could be paid off the amount of indebted- 
ness due to the American Plan. Was that idea ex- 
pressed by anyone at the meeting in New York? 


A. No, sir, it was not. 
Q. Or at the meeting in Oakland? 
| pe NOncir. 
_ Q. Was the meeting in Oakland on August 22nd, 
1951, that is, the 20th to 22nd, the last time that 
| you were in Oakland during that year? 
A. Yes, sir. [686] 
Q. That was the last time you were in Oakland? 
A. During that year. 
Q. You stated this morning that Mr. Lotz or Mr. 
Smead, one or the other, stated to you they already 
- had an arrangement in process with the Mid-States 
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for the continuation of business on a prepaid com- 
mission basis, 1s that true? A. They did. 

Q. His statement further goes on and states that, 
you stated if Lotz could not get Mid-States to write 
Lotz’ business, that you, Mr. Hart, had another 
carrier in mind. Is that statement true or false? 

A. That is untrue. 

Q. Mr. Smead’s statement says that you told 
Joe Lotz to tell Mid-States when they got to Chi- 
eago that he had been in New York looking for a 
better deal, but that the American Plan would not 
give it to Lotz, and so Lotz wanted to resume writ- 
ing in Mid-States. Was any such statement as that 
made by you or was any such suggestion made by 
you? A. No, sir, there was not. 

(. Do you state in that connection that it was 
they who told you the deal that they already had in 
the making calling for a prepaid commission ? 

A. That is right. 

Q. Just pausing on that for a minute, 1s a pre- | 
paid commission customary in this retrospective — 
plan of operating? [687] 

A. I would say it is the exception rather than 
the rule. 

Q. He states in the statement of December 6th, 
Mr. Smead, that Hart told Lotz to call him imme- 
diately from Chicago so that Hart would know ir 
Mid-States was willing to go along, and that you, | 
Mr. Hart, gave Lotz your home telephone number. 
Is that statement true? 
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A. That is untrue. I went out of town right 
after that meeting. 
Q. Did you make any request of either Lotz, 
that is, Mr. Lotz, to call you or notify you of the 
outcome of his meeting in Chicago? 
A. No, I did not. 
Q. Mr. Smead says in his statement that you 
arranged travel for him to return to Oakland and 
also for Mr. Lotz to go to Chicago the following 
morning ? 
A. Yes, sir, I did. That is a courtesy we extend 
to all visitors. 
Mr. Garrison: If the Court please, I move that 
that last be stricken out as not responsive to the 
question, a purely voluntary and self-serving state- 
ment on Mr. Hart’s part. 
Mr. Bronson: About the courtesy ? 
Mr. Garrison: About the courtesy extended to 
his office. 
Mr. Bronson: That is all mght, if you want it to 
| go out. [688] 
 Q. But you did make those arrangements, did 
you? A. Yes, sir, I did. 
_ Q. His statement also says, Mr. Smead’s, that he 
went back to California and that on the 15th or 
(16th of August—that would be removed by that 
from the 13th—collections were not good, so he re- 
-eeived from Mr. Hart that Mr. Hart and Mr. Fel- 
ler would come to California on August 20th. Is that 
a true statement? 
A. I do not know if that date is correct, Mr. 
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Bronson. It seems to me that it was the 17th of 
August, but I may be incorrect, when he received 
word from my office—I was not in the office then— 
that I was coming with Mr. Feller. 

Q. What was the situation? Did you plan to go 
solely to see those people when you came to Cali- 
fornia? 

A. Idid—not solely. We had some arrangements 
to consummate on another matter in Los Angeles. 

@. When you say “we” you refer to whom? 

A. I asked My. Feller to come along with me. 

Q. W 

A. Some other business in Los Angeles, yes, six. 

@. Were there any conversations between the 
time that you had this meeting in New York on the 
13th and the time that you arrived here in Oak- 
land on the 20th between you and Mr. Smead or you 
and Mr. Lotz about the progress of collections on 
your account? [689] 

A. I don’t believe so, not with me personally. 

Q. Any with your office that were brought to 
your attention? 

Mr. Garrison: Pardon me, I did not hear your 
question. 

Mr. Bronson: J asked him if there were any 
conversations back and forth between the 13th and 
the 20th of August, and the answer was “Not with 
me personally.” 

The Witness: I am not quite certain of those 


dates. 
Mr. Garrison: I beg vour nardon? 
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The Witness: The dates are a little hazy to me. 
I doubt it was, because my recollection is I was out 
of town during that period of time. 

Mr. Bronson: Q. When Mr. Smead left to go 
to Oakland from the meeting on August 13th, had 
he made any representations to you about collec- 
tions and his own activities in collecting on your 
accounts ? A. Yes, sir, he had. 

Q. Did you get any report on that, either di- 
rectly or through anybody in your office, emanating 


from Smead as to the success that he had had in 
that regard? 


A. I believe that on August 17th or thereabouts 


Mr. Will, our vice-president and treasurer, received 


i 


information from Mr. Smead to the effect that he 
was only able to collect about $8,000. 


@. Was there any report in that interval of 


time about what success they had had in making a 


loan? [690] 
A. Yes, they felt that the loan situation did not 


look favorable. 


@. What, if any, infiience did those two disclos- 


ures have in your making a trip out to Oakland 


on the 20th? 
A. Well, 11 gave me some cause for concern, 


which I had not had heretofore, heretofore mean- 


ing the meeting of August 13th, and I thought it 
would be best, since I was going to California, to 
go to Oakland first. 

Q. Going down Mr. Smead’s statement he says— 
this is the December 6th statement—that during the 
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$50,000 loan, while you were out here? I am going 
to interrupt a moment to say that the last thing 
that had come to your attention was some informa- 
tion given to Mr. Will that they were not having 
much suecess with their loan. Was that before you 
got there? When you got out here with Mr. Feller? 
Just state briefly the activities of yourself and Mr. 
Feller on that loan. 

Q. When I got out here the first thing we found 
out was they were talking about a loan of $50,000 
instead of a loan of $100,000. I did learn that Mr. 
Mead was trying to arrange the loan for them, and 
I did volunteer to go over to the bank with our coun- 
sel, Mr. Feller, and execute any [693] documents 
with the bank to indicate our willingness to assign 
commissions due Mr. Lotz to the bank as collateral 
security in consideration for that loan. 

Q. Stopping you there, under your arrangement 
with Lotz he earned a 20 percent commission ? 

A. That is correct. 

Q. Loss ratio high, loss ratio low, and he could 
assign, or rather you could assign and agree to 
assignment, his assignment to the bank of that 20 
pereent as collateral, right? 

A. That is correct. 

Q. What happened at the bank when you put 
that up? | 

A. Mr. Feller and I met with the loan officer 
and it boiled down to the question of whether the 
collateral would be diminished by subsequent 

Mr. Garrison: Tf the Court please, I think we 
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are getting into the realm of hearsay. I think we 
stipulated the loan was not made, if the Court 
please, and that is the ultimate fact. 

Mr. Bronson: Yes, you are hurrying me a little, 
counsel. If you will just state what was said, rather 
than it boiled down to this. That is not a fact. 

Mr. Garrison: We object to what was said be- 
tween Mr. Hart and somebody at the bank because 
unless we were present, it would certainly be hear- 
say as to us, if the [694] Court please. 

Mr. Bronson: I do not agree with counsel, but 
I think JI should ask this. 

Q. Was anyone else there besides the bank of- 
ficer, you and Mr. Feller? Was Mr. Lotz and Mr. 
Smead there, in other words? 

A. I don’t believe Mr. Lotz and Mr. Smead were 
there. Mr. Feller and Mr. Earl Smith, assistant vice- 
president of the bank, the loan officer and myself. 

Q. Were you successful in getting a loan or, 
rather, securing a loan for Lotz? 

A. Ultimately no, but when we left the bank we 


had no way of knowing. 


Mr. Garrison: If the Court please, I move that 
the statement be stricken out on the ground that 


' Mr. Hart is self-serving himself by this voluntary 
_ statement. 


The Court: The ultimate fact is they did not get 
the loan. The rest may go out. 

Mr. Bronson: @. When you got there did you 
make any examination of the books of the Lotz 
agency ? A. No, I did not. 
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Q. Did Mr. Feller? A. No, he did not. 

Q. Did you engage anyone, whether in Lotz em- 
ploy or an outsider, to attempt to get a current 
statement off the [695] books of Lotz? 

mn No, sir: 

Q. Mr. Smead’s statement contains this state- 
ment. He says when you were there, and before you 
left, an envelope, sealed envelope marked “personal’’ 
containing a letter and a check for $1,000 was 
handed to Mr. Smead, is that true? 

A. Yes, that is true. 

Q. Had the agreement of August 22nd been ex- 
ecuted at that time? Al Wikes 

Q. That was the arrangement, the exhibit that 
is in evidence here? 


A. Yes, sir, it was. 

Q. Where was that agreement signed? 

A. At the office of the Central Bank in Oakland. 

Q. Was a copy of it left there? 

A. Yes, sir, it was left with Mr. Smith. 

Q. Had this letter and check been drawn up at 
that bank or was that done aside from that pro- 
ceedings? 

A. There was no check, Mr. Bronson. 

Q. What was it? AG lerrer: 

@. Wasn’t there an offer of $1,000 in there? 

A. Yes, that is right. [696] 

Q. It was not a check? 

A. It was not a check. It was an offer. 

Q. What was the veason that you sealed that and 


handed it to Mr. Smead ? 
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A. Mr. Smead was an employee of Mr. Lotz, and 
I thought it would be rather delicate for Mr. Smead, 
for his employer to know we were giving him extra 
compensation for the extra work he had to do. 

Q. Did you ask him not to show it to Lotz? 

au INO: Sir. 

Q. What was the nature of the extra work you 
anticipated Mr. Smead would have to do? 

A. Well, primarily we appointed My. Smead to 
supervise our funds, insofar as Mr. Lotz’ office was 
concerned, which we felt would entail a considerable 
amount of extra work on his part, perhaps involving 
even night and weekend work, and we felt it fitting 
and proper to reimburse him for that work. 

Q. Mr. Smead’s statement in respect to that says 
that there had been no previous discussion of this 
matter of reimbursing him for the extra work cast 
on him in supervising your accounts here, is that 
true? 

A. I believe he is correct in that we did not dis- 
cuss reimbursing him, other than the night before 
— we did ask him, did tell him that we would like him 
to handle our business [697] for us. 
 Q. With reference to the fact that he called you 
up when you were in Los Angeles and said he would 

not accept your offer of $1,000, is that true? 
— A. Yes, that is true. 

Mr. Garrison: I think the statement was that 
he would having nothing whatever to do with it, 
Mr. Bronson. 

Mr. Bronson: Yes, but I heard Smead say that, 
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and you will pardon my doubt of the veracity of 
the man when it comes to putting conversations like 
that. 

Q. Next Smead says that the rewrite of the Pub- 
lic Service policies in Mid-States did not occur 
until the first week in September, and that you 
called numerous times and wanted to know how 
long it would take to rewrite the business and when 
you could expect the money from them. What is 
your comment on that part of Mr. Smead’s state- 
ment? 

A. I think in essence that that is a correct state- 
ment, but any reference made by me to Public 
Service money was made with respect to Lotz’ com- 
mission thereon, which we wanted. 

Q. You terminated the agency arrangement with 
Lotz while you were here, did you not? 

A. Yes, sir. 

Q. And you have seen the letter here that termi- 
nated it? A. Yes. 

Q. What were your reasons for terminating the 
agency [698] arrangement with Lotz? 

A. By the time I arrived here I was—or when 
T arrived here, rather, I was informed that Mr. 
Lotz had consummated a new agency agreement with 
Mid-States which called for a prepaid commission 
of 15 percent and a 14 percent retention. Our re- 
tention was 15 percent with no prepaid, although 
we did have the 20 percent guarantee unearned pre- 
miums. We could not give the prepaid commission 
beeause it is not within the scope of cur manage- 
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ment contract, and hence I felt that to continue 
along with Mr. Lotz would result in our probably 
getting a portion of the business that would be the 
unfavorable portion. I didn’t want to leave ourselves 
in that position. 

Q. Your 20 percent commission guarantee is 
payable not at the writing of the business, is it? 

A. No, sir. 

Q. How is it payable? 

A. It is paid on an earned premium basis on 
exactly the same way that the retrospective com- 
mission is calculated. 

Q. Did the fact that the loan that you had ex- 
pected, first in the stated amount of $100,000 and 
later in the amount of $50,000, had not matured, 
have a bearing on the cancellation? [699] 

A. On the termination of the agency agreement? 

Q. On the termination of the agency agreement. 

A. Yes, I think that influenced me, too. 

Q. What is the policy of your Company, if you 


_have any, about having an outstanding agency ar- 


rangement where you expect no business or expect 


| highly substandard business? 


Mr. Garrison: That is objected to on what the 


policy of the company might be is immaterial. The 
issue here is what did they do with respect to Mr. 


The Court: We are going afield, aren’t we? 
Mr. Bronson: Q. I asked you sometime ago 
about this $50,000 loan that failed at the bank while 
you were here. Was there subsequently an advance 
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made, at least as a credit, to Mr. Lotz, to tide him 
over by the American Plan? 

A. Yes, sir, there was. 

Q. How much was the amount of that credit? 

A. It came down to $38,000 or $39,000, rather 
than the $50,000 which we thought we would need 
to satisfy our company, that is the American Fi- 
delity and Casualty Company. 

Mr. Garrison: I move that the latter part be 
stricken out, if your Honor please. It is not respon- 
sive to the question. The question was, as I under- 
stood it, how much was the loan actually, and he 
said $38,000. That, I think, is the answer. The lat- 
ter part then is an explanation of what he did. 

The Court: It may go out, what he thought. 

Mr. Bronson: Q. Mr. Hart, was that handled 
by paying cash to Mr. Lotz? A. No, sir. 

Q. How was it handled bookwise? 

A. We actually credited Mr. Lotz with the $38,- 
000 or $39,000, it may have been, and that, together 
with the $24,000, which he paid us out of his trustee 
account while we were here and a previous commis- 
sion due him of $4,300, made up his May balance of — 
$66,000, which was due to us from the American 
Fidelity and Casualty Company. 

Q. In other words, the American Plan owed the | 
American Fidelity and Casualty that much money 
for the settlement of the May balance of Joe Lotz 
to that company, is that true? 

A. May I qualify that? 

Q. Yes, go ahead. 
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A. I should not have said that American Plan 
owed it. Actually we are only responsible to the 
Company for what we collect. But the insurance 
department of the State of New York does not per- 
mit an insurance company to take into consideration 
any receivable that is in excess of 90 days old, and 
in order that the insurance company might not have 
a non-admissible item of this nature, American Plan 
advanced the $38,000 so that we could pay the en- 
tire [701] $66,000 to American Fidelity and Cas- 
ualty Company. 

Q. Pursuing Mr. Smead’s December 6th state- 
ment, he next says that Hart instructed him to de- 
posit any checks received from the Pubhe Service 
business to Lotz trustee account and then issue a 
check to American Plan from that account. What 
is the fact in that respect ? 

_ A. That is not true. 

@. Did you give him any instructions about Pub- 
lie Service money ? A. None whatsoever. 
 Q. He states next in his statement that Lotz 
and he told you, Hart, that they would owe Mid- 
_ States $29,000 on September 15th for settlement of 
June business and that you, Hart, wanted it paid. 
What is the fact in that regard. Was that subject 
discussed between you and Smead ? 

A. Yes, we did have a discussion about that. He 
informed me that he had a $29,000 balance due Mid- 
States and asked me what to do about it, and T 
_ said, “If you owe it to them, you will have to pay 
oat.” 
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Q. From the time you left Oakland on the 20th 
of August up to that date, which must have been 
near September 15th, the settlement date, on the 
$29,000, had you been communicating either by tele- 
type, telephone or telegram with Oakland, with 
Lotz’ office? A. Yes, sir. [702] 

Q. Will you tell the Court how many times, 
weekly or daily, you called them during that inter- 
val? 

A. Oh, I can’t put my finger on it. At least once 
a day and sometimes as many as three times a day. 

@. Were you riding hard? Were you pressing 
them ? A. Yes, I was. 

@. Were you trying to collect your balance? 

A. Yes, sir. 

Q@. Were you meeting resistance on their end 
of it? 

Mr. Garrison: That is objected to, if the Court 
please. The teletypes speak for themselves. It is a 
conclusion on his part. I think the Court is going 
to have to decide how hard he was pressing him. 

Mr. Bronson: The teletypes are not the whole 
story. The witness has just said, as I understood 


him—— 
Q. Did you telephone besides teletype? 
A. Yes, there were many telephone calls. 
@. Did you send wires? 
A. I believe there were some wires. 
Q. You were trying to to get your balance col- 


lected, is that right? A. Yes, sir. 
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Q. Ona debtor, relations with whom had ceased 
and terminated on August 22nd? 

A. That is correct. [703] 

Q. About this $29,000, did you have any idea in 
your mind about lulling Mid-States into a further 
state of somnolence by letting Lotz feed $29,000 to 
him? 

A. I had no ideas along those lines whatsoever. 

Q. Mr. Smead closes his December 6th state- 
ment by saying that about November 1st he tele- 
phoned to you about the $60,000 balance that was 
then owing by Lotz Agency to American Plan and 
asked about the policy of reinsuring that amount 
with Mid-States, and he further says, Mr. Smead 
does in his statement, that you told him that under 
the New York law reinsurance was not permissible. 
Now, up to that point in this part of Mr. Smead’s 
statement is it true or false? 

A. I believe that is true. 

Q@. What is the situation that prevents rein- 
surance as distinguished from rewriting insurance 
under the New York law? 

A. Mr. Bronson, it does not actually prevent it, 
Pp but a New York Company that seeds all or part of 
its business with a company not authorized to do 
business in New York is penalized to the extent that 
the liability for unearned premium reserve is not 
permitted to be reduced and hence it is a punish- 
ment to surplus. So in essence insurance companies 
in New York desist from reinsuring with non-ad- 
mitted companies. [704] 
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Q. I take it from that that Mid-States was not 
admitted in New York? 

A. It was not at that time, I do not believe. 

Q. Mr. Smead goes on in that regard and says 
during a telephone conversation that you suggested 
that the $60,000 or $61,000 be rewritten in Mid- 
States and that you told Smead to call Hatfield in 
Chicago to arrange it. Is that a true statement ? 

A. Not exactly. 

Q. State what happened in that particular re- 
gard, the telephone call to Hatfield? 

A. This telephone call that I made to Mr. Smead 
was one in which I told him that there were some 
60 or $70,000 of remaining balance left, of unpaid 
balance remaining. He told me that they were not 
able to pay, but he said, ‘‘I have had some conver- 
sation with Mr. Hatfield about reinsurance. I said, 
“We can’t reinsure for the reasons I have just given 
you, although I didn’t get technical with him, but 
on a rewrite basis it would be all right.” Then he 
said, ‘“‘I am sure it is all right with Mr. Hatfield.” 
And I said, “‘I can’t do that unless I first clear with 
Mr. Hatfield and get his authority to cancel and re- 
write.” 

Q. Is that the basis for the telephone call that 
you had with Mr. Hatfield that was read earlier in 
this trial, the one that is on a disk, and the transfer 
to the disk is dated [705] October 31st, 1951? 

A. Yes, sir, that is the basis for it. 

Q. And the conversation that you had with Mr. 
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Hatfield there transpired out of those cireum- 
stances? A. Yes, sir. 

Q. That bunch of policies that were cancelled 
were cancelled flat, were they? 

A. That is correct. 

Q. And if they had an mexpired term, the new 
policy was to be written to pick up the balance of 
the terms specified in the old policy, or did they 
revert back to the beginning of the period ? 

A. A flat cancellation means a cancellation from 
inception date. So the Mid-States policies were to 
take up from the inception date. 

Q. Is that the group of policies that was re- 
ferred to by Mr. Titus here this morning in a eon- 
versation he had with you early in December? 

A. Yes, sir. 

Q. Is that the first time that you learned that 
the cancellation notices of those policies had gone 
out to the various policyholders but had not been 


-aeconipanied or even followed by the new policies? 


: 


| 


A. You mean my conversation with Mr. Titus? 

Q. Yes. [706] 

A. No, I heard that on the same day from Mr. 
Smead, prior to Mr. Titus’ telephone call to me. 

Q. Let me ask you this: Had you heard from 
any of the policyholders? 

A. Oh, yes, we had several complaints from pol- 


—icyholders and sub-agents wanting to know why we 
did not cancel their policy and replace it with a 


_ Mid-States policy. 


Q. So it was a live question whether they were 
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going to do what Mur. Hatfield said they were going 
to do or whether they were going to sit on it? 

A. Yes. 

@. When reference was made by Mr. Titus about 
some trouble you might get into with the California 
Insurance Department, you recall that part of the 
conversation, do you? A. Yes, sir. 

@. Was that a live question too? Would that be 
a matter of interest to the Commissioner here? 

A. I think that would be a matter of interest 
to the Commissioner. 

Mr. Garrison: May the latter answer go out for 
the purposes of making an objection, your Honor? 

Mr. Bronson: All right. I know Mr. Garrison, 
having been an insurance commissioner, ean prob- 
ably answer that. 

Mr. Garrison: That is quite beside the point, but 
the [707] question was leading and suggestive and 
calls for an opinion about what the Insurance Com- 
missioner might think, which would be wholly ir- 
relevant in this case. 

The Court: It may go out. 

Mr. Bronson: I think that is mght, but I want 
to ask the witness this: 

Q. Asa matter of your experience, thirty years 
in this business in a good many States in the Union, 
in vour opinion, would the cancellation of a policy 
and then a long delay in issuing the rewritten pol- 
icy be a matter of concern to an insurance commis- 
sioner ? 

A. My experiences, ves, iavould be: 


: 
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Q. What about the poor policyholder? Would it 
be a matter of concern to him to get a notice, for 
instance, on October 31st that his policy was can- 
celled and then go down to the end of December and 
not have your -new policy? Would that be a matter 
of concern to the policyholder? 

Mr. Garrison: That is objected to on the ground 
it is totally incompetent, irrelevant and immaterial, 
to determine whether or not there was fraud com- 
mitted in this case, the state of mind of the holders 
of policies. 

Mr. Bronson: I do not know who committed the 
fraud. 

Mr. Garrison: The Judge will decide that, but 
that seems to me to be totally without the issues 
of this case. 

(Question read.) [708] 
The Court: The objection may be overruled. You 
may answer. 
A. It would be a very serious matter of concern 
| to the policyholder, I should think. 
| Mr. Bronson: Q. Mr. Smead has said here, in 
| one of these statements, that you told him to destroy 
the teletype messages that you had sent out here, 
is that true? A. That is untrue. 
Q. Asa matter of fact, they were not destroyed, 
Lotz’ copies, were they ? 
A. Not to my knowledge. 
Q. And yours were not destroyed, were they? 
A. No, sir. 
— Q. When you got a copy of an order of this 
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Court to deliver up certain documents within the 
period beginning before and ending after, you de- 
livered your own teletypes to the attorney for the 
Mid-States, did you not? 

A. Yes, sir, I did. 

Mr. Bronson: That last statement of Mr. Smead’s 
was in that amendment of December 7th, the short 
one, your Honor. Now I am turning to Mr. Smead’s 
statement of December 18th, 1951, in which he says 
that on August 20th, 

“When you came out here from New York with 
Mr. Feller, and while you were in Mr. Lotz’ offices, 
you asked me to furnish you the figures showing the 
[709] total premiums payable to our companies and 
total receivables,” and that Smead spoke to the 
three bookkeepers mentioned, and that a tape was 
run to furnish the information, which was total pre- 
miums payable $287,000, total receivables, $75,000. 
What is your comment about the truth or falsity 
of that statement? 

A. That is not a true statement. 

Q. Is there any explanation that you would care 
to make in that connection? 

A. I would like to. 

Q. Go ahead with it. 

A. I asked Mr. Smead to furnish me, not with a 
tape, but with a listing and a breakdown by sub- 
agents of the receivables that were due his office. 

Q. On what business? 

A. On our business, the American Fidelity and 
Casualty business. I did this so I could take it back 
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to New York, and in the event Mr. Smead was not 
successful in collecting or not aggressive enough in 
collecting from the sub-agents, that we would at- 
tempt to collect 

Mr. Garrison: I move, if the Court please, the 
reasons why he did it be stricken out as not respon- 
sive to the question. He was instructed to confine 
his testimony to the conversation with My. Smead. 
What might have been motivating him is something 
that I do not think he ought to interpret. [710] 

Mr. Bronson: I know of no such rule of law, 
your Honor. If there is anything of assistance to the 
Court in determining—— 

The Court: The Court is prepared to rule. If he 
wants to explain his answer, he may. 

The Witness: I wanted this listing of receivables 
broken down by sub-agents so that we from New 
York could effect a cancellation—I am sorry—effect 
collection of these items in the event that Mr. Smead 


was not aggressive enough in doing it, and failing 


to collect, we could cancel the various items. 
@. Did the breakdown of the information that 


you have just mentioned refer to any particular 
sum of money that was then due you from the Lotz 


| Agency? A. Well, yes. 


Q. What was the sum then due? 

A. $240,000 less whatever he had remitted to us 
between August 13th and August 20th, and I think 
it was about $8,000. 

Q. Mr. Smead’s December 18th statement makes 


this statement, that on August 21st, during that 
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same year, you asked him to compile a lst of policy 
numbers, names of insured, amount of premium and 
individual agents; the unpaid American Fidelity re- 
fers to those receivables, and that this information 
[711] was compiled by the two women mentioned, 
and that Smead recalls that the total receivable 
was $51,000. What do you say as to the truth or 
falsity of that? Ame har istintrie. 

Q. You stated that you recollect asking for a 
breakdown by policy numbers and insureds. 

PeN(O, Gils 

Q@. You wanted to know the names of the agents 
for collection purposes? A. That is right. 

Q. Was any breakdown of policy numbers, the 
names of the assured given you there? 

A. No, sir. 

@. Was any tape run on the amount of total 
premiums payable and total receivables? 

A. No, sir. 

Q. Was any statement or any figures supphed 
to you by Smead showing that the total receivable 
figure was $51,000? A. None whatsoever. 

Q. What was the total receivable at that time, 
according to your caleulation, referrable to Ameri- 
ean Fidelity and Casualty? 


A. T do not know the exact amount, Mr. Bron- — 


son, but it was $140,000, according to their state- 


ment of August 13th, less whatever they had col- | 


lected between August 13th and the date I was out 
here. [712] 


Q. Now I am referring to the long typewritten 
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statement taken in Mr. Garrison’s office which is 
undated but apparently followed within a day or 
two after those I have referred with the December 
6th and 7th dates. That statement says between De- 
cember, 1950, and September, 1951, practically all 
the business written by Lotz was placed with the 
American Fidelity. Is that true? 

A. That is untrue. 

Q. The statement says that it was at your in- 
sistence that most of the business was placed with 
the American Fidelity. Is that true? 

A. It is untrue. 

Q. Did you make any statement on that subject 
to Mr. Lotz? A. Yes, sir, I did. 

Q. What did you tell him and when? 

| <A. In May of 1951, my first meeting with him. 
: Q. What did you tell him? 
| A. TI told Mr. Lotz that we were not premium 
hungry, that we did not want all the business that 
he had, and that he should split with Mid-States. 
He told me that he preferred our company. He liked 
the way we did business. Nonetheless, I said, “‘Mid- 
States was your first carrier. We don’t want all 
your business.” 

Q. Did you have any communication with Mid- 
States through Mr. Cass or any persons before you 

started writing business [713] on that subject? 
A. Along those lines, ves, sir. 
Q. The statement refers to the history of Lotz’ 
bank account. I am referring to the statement that 
was made in Mr. Garrison’s office. It refers to the 
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history of Lotz’ bank account with the Anglo, next 
with the Central, and then with the Anglo again. 
Do you remember that part of the statement? 

ae 6Y escir, 

Q. Did you ever have any knowledge of the 
change in the trustee account in the Central Bank 
over to the Anglo Bank, which apparently was made 
sometime along the end of August, 1951? 

A. I never had any knowledge of that until this 
action was started. 

Q. And that was the action brought by Maid- 
States against the Anglo on some checks that were 
claimed to have been cashed without proper author- 
ity ? A. Yes, sir. 

@. That is the first you knew that there had been 
a switch of the trustee account from the Central to 
the Anglo, is that right? 

A. To my best recollection that was the first 
time. 

Q. Is that referred to in the agreement that you 
had made with Lotz on August 22nd? There is a 
reference in there, [714] isn’t there, that he has to 
retain his account in the Central Bank as a trustee 
account ? A. ‘hat is correct 

Q. There was no attempt made to seek your con- — 
sent to that, then, prior to making the switch in 
the account ? A. No, sir. 

QO. The statement contains then, that on August 
20th Mr. Feller and yourself arrived in Oakland 
and made a thorough check of the books of the 
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agency. I believe I have asked you about that al- 
ready. A. You have, and it is untrue. 

Q. Did you make any check on any of its ac- 
counts ? A. None whatsoever. 

Q. Did you take a look at them sufficiently to 
know whether his accounts were being kept up or 
badly behind? A. No. 

@. The statement says that at the time the $66,- 
000 for May, that is, due to your company, was 
still unpaid. That refers to the time that you came 
out here to Oakland? 

A. I believe that is correct. 

Q. And that was a balance that had fallen due, 
that is, the May business, on August 15th? 

Bee Uboieis correct. 

Q. And so it was about five to seven days over- 
due at that time? [715] A. Yes, sir. 

Q. Does the same comment apply to the $6600 
due on the reinsurance transaction ? 

A. : That was still unpaid. 

Q. That statement says that you and Mr. Feller, 


_ when you were in Oakland, advised of the proposal 


to rewrite the business of the Public Service and 


the fact that the premiums therefrom would be 


used to reflect Joe Lotz’ balance due American F1- 
delity; is that statement true? 
A. It is partially true. We were advised of the 


_ Public Service rewrite, but nothing was talked about 
using their premiums for our balance. 


Q. Did you propose that they invade the pre- 
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nmuums, that is, the prepaid commission that they 
got out of it, to pay the account with you? 

Peeeidid wot, 

Q. Did Mr. Feller do any such thing? 

A. No, sir. 

Q. He says in there, too, Mr. Smead, this again, 
that you were not to let Mid-States know of your 
part in that transaction, is that true? 

ee iniat 1s MiNiirie, 

Q. Did you have any part in the transaction? 

A. None whatsoever. 

Q. Mr. Smead’s statement says that you had in- 
structed him [716] and Lotz to deposit all funds re- 
eeived from Public Service, and it has the same 
thing about washing premium payments from Pub- 
lic Service through the trustee account in the Amer- 
ican Fidelity in the same bank and then to divert 
it to you, is that statement true? 

A. That is untrue. 

Mr. Bronson: ‘Those are brief, your Honor, be- 
cause many of the statements are covered in the 
previous one. I am going to take up these teletypes, 
but I will defer that and go into something else 
here. That will utilize too much time. 

Q. Some reference has been made in the testi- 
mony here to a sum of around 10 or $11,000 on the 
runoff of the Joe Lotz business with American Fi- 
delity and Casualty that is due to Joe Lotz. Do you 
recall that testimony ? 

A. I do recall it, yes. 

Q. Is it true that there was on the runoff of the 


Fe A I 


! 
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business itself a balance of that amount resulting 
from the audit of the books? 

A. That is correct. 

Q. Were you informed at any time after the 
runoff or before that Joe Lotz had made an assign- 
ment of his entire affairs to the Mid-States some- 
time in the latter part of the years 1951? 

A. Yes, I believe that counsel for Mid-States 
sent us a [717] copy of that assignment. 

Q. Did he accompany it with any letter indi- 
eating that it was to put you on notice that any 
funds in the hands of your company that belonged 
to Joe Lotz or might belong to Joe Lotz, they 
claimed it under the assignment? 

A. I believe a letter of that type did accompany 

the assignment, yes. 

®. Have you learned at any time since the date 

that that assignment bears Joe Lotz repudiated the 
| assignment and claimed any funds in your hands be- 
longed to him as his own? 

A. Yes, Mr. Lotz’ attorney notified us that the 
assignment had been repudiated. 

Q. And you have been holding that amount 
since? A. Yes, sir. 

Q. Have you informed any official of Mid-States 

of that fact? 

A. I am not certain but I seem to recall that I 

did. 

Q. Additional to that are there any charges that 
you assert under the August 22nd, 1951 agreement 
or otherwise against that fund? 
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A. Yes, sir, we assert charges for any legal 
right we may have to offset against that fund. 

Q. So there are in effect about three claims on 
that fund. Is that about the fact of it? [718] 

A. Yes, sir. 

The Court: We will take a recess. 

(Recess. ) 

Mr. Bronson: @. You have stated, Mr. Hart, 
that when you got out here on August 20th, 1951, 
there was the balance owing by the Lotz Agency to 
American Plan of approximately $240,000 less about 
$8,000 of collections that had been effected in the 
week intervening between the New York visit and 
that date. Now, when you were in Oakland with 
My. Feller and were seeing Mr. Lotz and Mr. Smead, 
was there any discussion between you and them, and 
any plan formulated for the pay-off of that amount 
of something over $230,000, and was anything done 
for payment on account immediately? Will you dis- 
cuss that as briefly as you ean, if there was such 
a discussion and plan? 

A. As I recall, Mr. Bronson, during our visit, 
Mr. Lotz had a balance in his trustec account of | 
approximately $30,000, and he gave us $24,000 of 
that $30,000. The receivables were purported to be — 
$140,000 and that, when added to the $24,000, made | 
$164,000, which when deducted from the $240,000 — 
that he owed us, left about $76,000. We had created | 
in New York a commission eredit to Mr. Lotz of | 
$20,000. 

Q. That was in the normal system of accruals? 
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A. Yes, aS commission earnings, which brought 
the balance [719] down to $56,000. It was my 
thought that this $56,000 could be liquidated in sev- 
eral ways: One, by virtue of the commissions he 
was receiving under his original retrospective con- 
tract with Mid-States, which he told us was run- 
ning about $9,000 a month. 

@. His commissions? 

A. Yes, sir, as retrospective commissions, that 
Mid-States, he told us, was running about $9,000 
a month. T'wo, from the 15 percent prepaid commis- 
sion earnings on Mid-States business; three, from 
the fact that a loan was still in process of negotia- 
tion; and finally he had an equity in our unearned 


| premium reserve of some $60,000. All of that would 


more than normally lquidate, more than adequate 
liquidate the $56,000 that remained as a result of 
this calculation. 

Q. Would any arm of that scheme or system of 
liquidation involve an invasion of the premium ac- 
counts of Joe Lotz with other companics 7 

A. No, sir, it would not. 

Q. I may as well ask you this: Was there ever 
any suggestion made by you or Mr. Feller, state- 
ment, verbal or in writing, that to pay you off, you 
required Joe Lotz to invade premiums belonging to 
other companies? A. No, six. 

Q. Now, the Court has among the exhibits a 


_ series of teletypes. Before T go to that, however, and 
on the subject [720] of the switch in the account 
| from the Central Bank to the Anglo Bank, I will 
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ask if you know of the communications sent to Joe 
Lotz by letter from the treasurer of your organiza- 
tion under date of August 2nd with respect to the 
use of the account in the Central Bank, that testi- 
mony has been taken on, that is, the account stand- 
ing in the name of the American Fidelity and Cas- 
ualty Company. Do you know of such a letter? 

A. I think I am familiar with that situation. 

@. lL will show it to you in a minute. As a matter © 
of fact, when first was that account established, the 
one standing in the name of American Fidelity and 
Casualty ? 

A. I am not sure of the date, Mr. Bronson, but | 
it was perhaps in April or May, 1951, when we | 
opened up a complimentary account at the Central | 
National Bank in the name of the American Fidel- | 
ity and Casualty for a round sum. I believe it was | 
$25,000. And, as I say, it was complimentary to Joe | 
Lotz with the bank. | 

Mr. Garrison: If the Court please, I move that — 
the present voluntary aspect of his answer be | 
stricken out on the ground it is not responsive to | 
the question as to the date when it was opened. | 

The Court: It may go out. 

Mr. Bronson: It can go out as to that part. 

Q. That account had stood in that amount or 
the approximate [721] amount you mentioned for }, 
several months before the date of the letter I’m | 
handing you? A. Yes, sir. | 

Q. Can you identify that as a letter with which 
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you are familiar sent to Joe Lotz on the date I 
mentioned ? Eee VS, Sir, 
Mr. Bronson: I ask that that be marked, please. 
The Court: It may be admitted and marked. 


(The letter above referred to was thereupon 
received in evidence and marked Defendant’s 
Exhibit I.) 


Mir. Bronson: J will read this with your Honor’s 
permission. It is a carbon copy of a letter sent to 
Joe Lotz, 315 Fourteenth Street, Oakland 12, Cali- 
fornia. August 2nd, 1951. 


“Dear Mr. Lotz: 


“The American Fidelity & Casualty Company re- 
cently opened an account in the Central Bank at 
Oakland, California. This account was set up to en- 
able you to deposit vour Ameriean Fidelity & Cas- 
-ualty premiums in this account when due rather 
Bthan forward the check to New York. We believe 
that this will work out to our mutual advantage. 
“Your check for the full amount of the month’s 
premiums that become due should be deposited in 
this account on the fifteenth (15th) day of the 
‘month. [722] The name of the account is “The 


; American Fidelity & Casualty Company.” Enough 
) deposit slips should be sent to the bank to enable 
| them to mail one to the attention of the Insurance 
- Company in Richmond, Virginia and, one to our 


office here in New York. 


| *T would appreciate it if you would acknowledge 
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receipt of these instructions and your agreement to 
comply therewith. 


‘Yours very truly, Treasurer.” 


The initials at the bottom of the page on the left 
are “HAW”, 

Can you tell us who that is? 

A. That is H. Arthur Will. 

Q. He was the treasurer of your Company at 
that time? A. Yes, sir. 

Q. Were those instructions, the instructions con- 


tained in that letter, ever altered by your Company? | 


A. No, sir. 
Q. That account is to be distinguished from the 


trustee account referred to in the August 22nd — 
agreement with Lotz and with Smead that they 


maintained in the same bank, is that true? 
A. Yes, sir. 


Q. Was there a reason why—this is preliminary | 
to these telegrams or teletypes that were referred | 
to—was [723] there a reason why you set up an | 
arrangement August 2nd for the deposit of the | 
premium money coming to the American Fidelity | 
& Casualty Company from the Lotz Agency, as set 


forth in the letter of Mr. Will’s that I read? 
A. Yes, there was a reason. 
Q. What was the reason? 


A. In July, some date in July that I do not re- 
eall, a cheek tendered us by Mr. Lotz in the round 7 


sum of $50,000 or the sum of $50,000 approximately | 
was returned by the bank because checks he had 
| 
| 
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deposited against it had not cleared. We did not 
learn of that for, oh, five to seven days, because of 
the banking channels between California and New 
York is quite slow. So since we had this account at 
the American Fidelity & Casualty Company at the 
Central Bank, which had been a dormant account, 
we felt that if we had Mr. Lotz deposit his premium 
funds direct to our account in Oakland instead of 
sending them to New York, it would save on the 
transmission time and the banking channel time en- 
tailed, and that in the event such a situation again 
arose, we would know immediately, so it was put 
in as a substitute for sending the checks direct to 
New ‘York. 

@. I am not going to discuss all of these tele- 
types but only some of them. Now, the first one that 


| I want to pick out is one dated August 30th appear- 
ing on page 6, as you have [724] numbered them, 
Mv. Garrison. I will follow your numbers when I 
refer to the page and I will read it. It was from you 
to Oakland: 


“Have you received deposit slip covering com- 


- mission checks in the amount of $4,304.30 from Cen- 


tral Bank” dated 8/25/51. 


“Answer: Yes, we have. Will advise you of de- 


- posits tomorrow. Ralph Smead. 


“Minute. What about $30,000 deposited 8/29”? 
Beneath, apparently under the same date, because 


_ there is no new date indicated, “How about funds 


4 . 


\ 


of $1,450 which you received last Friday? Also has 
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check of $30,000 actually been deposited at bank 
A.F.C. account. Go ahead. 

‘‘Answer: ‘’o both questions. (This presumably 
from the Oakland end.) Checks are all payable to 
Mid-States Insurance Company but waiting authori- 
zation required to deposit. We are advised by that 
Company that authorization has been forwarded to 
us. That is the only holdup. But has been definitely 
cleared after your telephone conversation yesterday 
with Smith. Everything is much better. Go ahead.” 

Then apparently from your end: 

“Understood Public Service checks were to be 
made payable to Lotz. Has this procedure been 
changed? [725] First check payable to Mid-States, 


9) 


however 

This has been changed—I will read it as it is. 

“Hirst check payable to Mid-States. However, this 
has been changed, that if we do not receive authori- 
zation right away from them, we can have reissue 
day. Keep in touch. End.” 

Will you state what you referred to in your ques- 
tion, ‘‘What about $30,000”? The first time I read 
that figure, I read, “Has check of $30,000 actually 
been deposited in bank,” as those two expressions 
appear in the portion read. 

A. May I say immediately preceding that series 
of teletypes there was a telephone conversation. I 
do not know whether it emanated from Mr. Smead 
or myself, in which he told us that he had made a 
$30,000 deposit. Having failed to receive either a 
deposit slip or a clearance from the Central Bank 
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on it, I then teletyped him and asked him what 

about the deposit of $30,000. 

Q. Did you know where the $30,000 was coming 
from? 

A. He was supposed to be in the process of col- 
lecting on behalf of Mid-States the premiums ap- 
plicable to the Public Service business. 

Q. How much was the gross premium, as you 
understood it, out of this Public Service rewrite? 

A. They told us it was $150,000. 

 Q. What did 15 percent, their prepaid commis- 
sion on that [726] business, amount to? 

A. That would be $22,500. 

Q. That would be the larger portion of the $30,- 
000 which Mr. Smead referred to in a telephone 

- conversation ? A. That is correct. 

Q. Was the telephone conversation which you 
say you do not know who instituted, but that Smead 
mentioned $30,000, was that the first time you had 
heard of $30,000? A. Yes. 

Q. How long before the date of this first one 
JT read, August 20th, did that telephone conversation 

_ take place? 

A. I can’t be sure, Mr. Bronson. It might have 
been two or three days. 

Q. Was he receiving in the normal course of his 
business commissions, earned commissions on busi- 
ness from all of the companies for whom he was 
working during this period? I will put it this way, 
to make what I am getting at plain: Did vou under- 
: stand that the Mid-States business was the only 


: 
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source of revenue that the man had? A. No. 

Q. Turning, if you will, Mr. Hart, to page 7, I 
omitted the wires or the teletypes there. Those are 
dated, the last date being 8/30, August 30th—this 
is dated August 31st to Mr. Ralph Smead—‘Has 
check for $30,000 been deposited in A.F.C. account 
as yet? Mr. Smead and [727] Mr. Lotz are in Los 
Angeles today (that is an answer) but they will call 
today. Will give them the message.” 

‘‘Can you get in touch with them before 2:30 our 
time? Urgently know by then. 

Answer: We should be in touch with them before 
that time. Will try. Okay. End.” 

That referred to the same matter, with the same 
explanation as to your meeting with those teletypes 
emanating from you? A. I beheve they do. 

Mr. Bronson: Page 8, Mr. Garrison. This is 
under date of September 6th, 1951. Thursday morn- 
ing, 11:30 a.m., Joe Lotz, operator. Joe Lotz, Oak- 
land, American Plan operator: 

“Will appreciate your phoning address of Pub- 
he Reinsurance Company. Will wait. Excuse. 
Should be Public Service Insurance Company. 
End.” The same date, Joe Lotz, operator. 

“The address is 10 Drumm Street, San Francisco. 
Amount of morning deposit to American Fidelity 


& Casualty account $1,718. Mr. Smead is in San | 


Francisco now working on Public Service account. 


End.” 
What was the purpose of your inquiry by this 


i 
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teletype of Oakland as to the address of the Publie 
Service Insurance Company? [728] 

A. Well, at this time or by this time I was be- 
ginning to suspect that perhaps Mr. Lotz’ offices did 
not have a deal to rewrite the Public Service busi- 
ness in Mid-States, and since I was vitally interested 
in getting his commission in to help liquidate his 
balance to us, [ had a thought in mind that we might 
clear with Public Service. However, we never did. 

Q. You did not contact Public Service directly? 

A. I don’t believe we did, no, sir. 

Mr. Bronson: Page 9, Mr. Garrison, dropping 
down to about a half-page: 

‘Tomorrow is deadline with $190,000 unpaid.” 

And then apparently from the other end, “Be 
home after four o’clock your time.” 

Then from your end: 

‘Will contact you there later. End.”’ 

What does that $190,000 unpaid refer to as the 
deadline? 

A. May I have that date again, please? 

Mr. Bronson: May we ask for that? 

Mr. Garrison: September 14th. 

Mr. Bronson: Where do you find that? 

Mr. Garrison: At the top of the initiating mes- 
sage, American Plan, N.Y., 9/14. 

Mr. Bronson: Oh, yes, September 14th is the 
date. 

A. The agreement we made with Mr. Lotz under 
date of [729] August 22nd stipulated that all bal- 
ances would be liquidated by September 15th. As a 
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matter of fact, he wanted to make it the first of 
September, but we said no, the 15th, and this was 
the 14th. And I was just telling him that although 
tomorrow was the last day, he still owed us $190,- 
000, so he had only paid into us, either by cash pay- 
ments or by commission credits, $50,000 up to that 
point, 50 and 190 being the 240. 

Q. You referred to the $190,000 as the balance 
then due on the $240,000 account as it stood when 
they came back to New York? 

A. Yes, sir. 

Q. By the way, I am going to digress a minute in 
respect to that September 15th closing, which is re- 
ferred to in the agreement that you made with Joe 
Lotz when you were out here and when you ecan- 
celled the agency contract, the part of it that says 
he has to pay off all balances to the American F'- 
delity & Casualty on or before the 15th day of Sep- 
tember. That would be a matter of about 25 days 
or something like that after the time the agree- 
ment was made. Did you expect to get paid out by 
September 15th? 

A. No, sir, I did not. That was psychological. As 
a matter of fact, had we been paid by September 
15th, he would have been pre-paying his August 
balanee, which was not due until November 15th, 
and his July balance, which [730] was not due until | 
October 15th. 

@. I am reading from the last message on the 
page: 

“Ts Mark Hart in, please? 
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“Yes, go ahead. 

“Mark, you mentioned the other day that you 
were short a couple of deposit slips. Which ones? 
Go ahead.” 

Your answer: 

“One for $15,000, one for $7,867 and, of course, 
today’s. I suppose you received the one for Satur- 
day. Go ahead. 

“Ts this the one for $60,000? Go ahead. 

“Right. Okay. Received. Go ahead. Guess that 
will do it. Will send others out right away.” 

What is the explanation of that exchange of 
messages? 

A. May I ask you, Mr. Bronson, where it refers 
to $60,000, is that me talking to Mr. Smead or vice 
versa? 

@. If I can come up here, with his Honor’s per- 
mission, the date is 9/17. That is September 17th. It 
follows by three days the $190,000 wire that he sent 
you. Then it says, ‘‘Is Mark Hart in.” That is ap- 
parently coming from you in New York. And then 
the answer, ‘‘Go ahead.” Then this says, apparently, 
whoever was sending the wire here, ‘‘Mark, you 
mentioned the other day that you were short a cou- 
ple of deposit slips. Which ones? Go ahead.” [731] 

And ay the answer from Oakland, ‘‘One for 
$15,000 

This is our answer. 

Whose answer? 

“One for $15,000” is our answer, Oakland. 

. You are telling him the ones that are short? 


Orore 
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Pee cs. 

Q. “And, of course, today’s. I suppose you re- 
ceived the one for Saturday.” Who does that come 
from? Is that from you or from Oakland? 

A. ‘That is from Oakland, I presume. 

Q. And then it says, “Go ahead.” The next is, 
“Is this the one for $60,000? Go ahead.” “Right.” 
That is the answer from Oakland? 

A. Yes, I directed that question to Mr. Smead 
about the $60,000. 

Q. What explanation have you? 

A. On September 17th he was still in process 
of collecting our premiums. I presume from that— _ 
IT can only presume—that there was a previous tele- 
phone conversation. 

Mr. Garrison: JI move that the presumption go 
out, if your Honor please, on the ground that it 1s 
simply a self-serving statement. 

Myr. Bronson: You can’t guess about it. Counsel 
is right. | 

Q. I will direct your attention to page 11, Mr. | 
Garrison, [732] the top of the page, September 21, 
1951, Friday morning. Whoever typed this up said 
approximately 11:45 a.m. | 

‘Joe Lotz, operator, Oakland, California, Ameri- | 
ean Plan Operator, Mark Hart to Ralph Smead. | 
Sorry for error in my figures. Actual balance to 
date $105,969. American Plan Loan of $50,000 re- 
duced to $39,003 hy appheation of July and August 
commissions. Balance therefore $66,955, but we 
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would also like you to clear up amount due this 
organization of $39,003.” 

“What is your specific reply to my urgent request 
for liquidation for Company’s auditors arrive, and 
preferably within the next five days. End. Joe Lotz, 
operator.” 

“Mr. Smead and Mr. Lotz are now out to lineh. 
Will return in approximately one hour. Will advise 
you then.” 

Can you explain to the Court, please, the refer- 
ence to the sums there and the significance of them 
in connection with the reduction of your balance 
at the date of that teletype on September 21? 

A. Well, it appears that inclusive of the loan of 
$39,000, which we advanced to pay the American 
Fidelity and Casualty, that there remains a balance 
of $105,000 which seems to indicate that up to that 
point we have been either paid or we have credited 
Mr. Lotz’ account with some $135,000. [733] 

Q. Does that indicate to you any circumstance 
or fact in connection with the contention that there 
was any invasion of the funds of Mid-States or 
any other company in the liquidation program up to 
that point? 

A. No, that does not indicate that to me at all. 

®. I beg your pardon? 

A. That does not indicate that to me at all. 

Q@. And the balance therefore on the date of the 
wire was $66,955 ? 

A. Well, that is considering our loan of $39,000. 
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Q. Exelusive of that? A. Yes, sir. 

@. With reference to the next teletype on the 
same page, Joe Lotz, operator, to Mark Hart, from 
Joe Lotz and Ralph Smead, ‘‘In reply to your tele- 
type of this morning, will have approximate de- 
posit Monday of $30,000. We are going on loan for 
any balance. Will telephone you Monday morning. 
End or go ahead.”’ 

“Reply: Okay, will expect your call Monday.” 

What comment do you have with regard to “A 
loan for balance including your funds advanced by 
us” in the scheme of the discharge of your indebted- 
ness ? 

A. The only inference I can draw from that is 
he is still collecting our premiums. 

Q. What about loans? [734] 

A. Well, he has said, and subsequently after that 
date, said on many occasions that the loan was in 
process, or the loan was approved, et cetera. 

Q. Page 14, two-thirds down the page. “To Mark 
Hart from Ralph Smead, October 17th, 1951, Anglo 
Bank has approved the loan. Was in their head 
office in San Francisco most of yesterday. All that | 
is necessary to do is to confer assignment. Mr. Hal | 
Smith of that Bank will contact you immediately. | 
Will have additional money for you also. End.” | 
American Plan Operator. End.” 

What put that on the date of October 17th and 
their use of borrowed money, hank money, to assist 
in the liquidation ? 

A. The only comment I have on that is we evi- 
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dently were tickled to death that the loan had been 
approved. 

Q. That did not involve the invasion of anybody 
else’s premium funds if they got a loan? 

A. No, sir. 

Q. The next page, October 18th: ‘‘We are ar- 
ranging loan of $50,000 which leaves balance of ap- 
proximately $25,000, which balance will be paid 
within the next ten days at the longest. We are 
wondering if Mr. Hart has had any word from the 
Anglo Bank. Go ahead.” 

The answer says: “Mr. Hart is out of the office 
but he did tell us that you have been trying to ar- 
range this loan for [735] two weeks. Do you have a 
definite commitment on loan. Go ahead. 

“Yes, we do, and it is now only a matter of con- 
firming the reserve figures with—I can’t read the 
next word—we understand correspondence has al- 
ready been addressed to the A/P office.’’ 

Still assuring you of a loan? 

A. Yes. 

@. During all this time you were sending tele- 
types, telephone messages back and forth, as you 
said earlier today, daily or oftener, and insisting 
upon payment of your account, is that true? 

A. Yes, sir, we were really pushing. 

Q. Page 17, October 23rd. I will get to the point. 

“Mark, we have definite arrangements for loan 
-and will also have some additional money for you. 
Don’t see any necessity for trip by auditors. Don’t 
think their trip would bring any faster results. I 
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feel confident the matter will be completely cleared 
up in a very short time. Believe me we are using 
all of our efforts on this problem and so I would 
not advise a trip by your auditors.” 

Answer by you: 

‘‘Have complete confidence you and Joe, but en- 
tire situation will pass from my control to Company 
auditor [736] unless substantial deposit apart from 
loan is made by Friday. If you can send us a good 
size deposit by Friday, I may be able to talk audi- 
tor out of going to Oakland and stirring up all 
kinds of trouble. This matter has reached the stage 
where Company might take drastic action and of 
course I am doing everything within my power to 
avoid same for Joe’s sake. End. D.C.M. We appreci- 
ate your part, Mark, and believe me we will do our 
best. End. Quoting from my calculations you should 
be collecting about $100,000 this month.” 

A. Yes, sir, 1t was. 

Q. That is a part of your pressure and insistence 
upon payment daily? A. ‘That is corer 

Q. Page 18, the next day, August 24th: 

“Mr. Ralph Smead from Mr. Will. Balance to 
date $66,010.07. Kind. Does that figure include Sep- 
tember commission and return premiums. Go ahead. 

“This message is sent by bookkeeper. I have taken 
the balance from our books. Mr. Will is out of office | 
at present so cannot verify whether this included | 
above items. Will eall you as soon as I do know. 
Go ahead.” 

“Good. Will appreciate it. End.” 
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What is the significance of that exchange of mes- 
sages. [737] Are you referring to the $66,000? 

A. Well, that simply is the balance that was left 
as of October 24th. 

Q. And again does this figure include September 
commissions and return premiums — that is Sep- 
tember commissions ? 

A. Presumably the 20 per cent guaranteed com- 
missions for September on our business. 

(). Returned premiums refers to 

A. Credits due him. 

Q. Reference has been made to the fact that you 
engaged in employment out here sometime before or 
after the first of the years, 1952 Ralph Smead in 
some capacity. Did you engage him? 

A. Yes, sir. 

Q. In what capacity? 

A. I think we called him service manager with 
regard to the handling of the runoff of Lotz’ busi- 
ness. 

Q. At that time was he engaged at all for the 
purpose of producing business ? 

A. No, sir. 

Q. For adjustments? 

A. To some extent in supervision of adjustments, 
yes, sir, but it had to do with the runoff of business. 

Q. It was still in effect up to and ending with 
the cancellation of the Lotz Agency by American 
Fidelity & Casualty? [738] A. Yes, sir. 

Q. Under what circumstances did you put Smead 
in there on that work? 
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A. I came to Oakland, I believe, in January 
1952, and I found that we were faced with an ex- 
tremely difficult situation arising from the fact that 
Mid-States Insurance Company—— 

Mr. Garrison: If the Court please, it appears that 
we are getting into another one of these volunteer 
statements by Mr. Hart. It seems to me he should 
confine his testimony to conversations or statements 
of fact. 

Mr. Bronson: I do not think so, your Honor. I 
have never heard of such a rule of law. I asked 
him the cireumstances under which he engaged him. 
He cannot answer that by saying conversations. He 
has to recall the circumstances. 

Mr. Garrison: He is not giving the circumstances. 
He is reaching into an explanation of what was in 
his mind and what the conditions were that are en- 
tirely self-serving. 

Mr. Bronson: When a man gives a reason, he 
has to give it from his mind. 

The Court: Read the question and answer. 

(Record read.) 

The Court: You may continue. The objection will 
be overruled. 

The Witness: Mid-States Insurance Company 
had taken [739] over the office of Mr. Lotz 

Mr. Garrison: I move that be stricken on the 
ground that it calls for a conclusion whether or not 
they had taken over the office of Mr. Lotz. 

Mr. Bronson: We already have the fact, every 
book and record in their possession. 


eT NO 


American Fidelhtty and Casualty Co., ef al. = 817 


(Testimony of Mark Hart.) 

Mr. Garrison: It involves a legal interpretation 
by this Court. 

The Court: Doesn’t the record already disclose 
who took it over? 

Mr. Garrison: We leased some space and we 
leased his equipment. 

The Court: That is what he has in mind. 

My. Dronson: You are not half telling the story. 
They took every record he had. 

Mr. Garrison: In the sense of taking over, that 
is a legal maneuver, and of course, that would be a 
matter for the Court to pass upon. 

The Court: J am sure you will cross-examine him 
on every detail. Proceed. 

The Witness: Among the records of the Mid- 
States acquired from Lotz were voluminous batches 
of cancelled American Fidelity and Casualty pol- 
icies, reports of losses, et cetera, and we were recetv- 
ing numerous complaints about the non-payment of 
return premiums and the payment of losses, [740] 
but we felt that our hands were tied because we did 
not have these documents. Of course, when we re- 
quested Mid-States to give them to us they did, but 
by this time they had accumulated to such an ex- 
tent that we had to put someone in here in the 
interest of serving the public to process these return 
premiums and losses, and Ralph Smead was the 
only logical man to turn to. I asked if he would 
work for us in disposing of these and any subse- 
quent ones that arose. 

Q. About how long was he engaged in the work 
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of running off. if I can use the term. the services 
that vou engaged him for? 

A. J am not very certain of that. Mr. Bronson. 
The work did taper off gradually. but it seems to 
me sometime in the spring of 1953 it had practically 
eliminated itself. 

Q. Did vou at anv time after January, 1952. en- 
large his duties? A. Yes, sir. 

@. If so. when was it and what did it consist of? 

A. It seems to me that sometime in possibly 
June or July 1953. the work in connection with the 
hquidation of the Joseph Lotz agency. insofar as 
servicing the public was concerned. had been prac- 
tially eliminated. Ralph Smead called me and he 
said that he had an opportunity to go somewhere 
else for a joh because this thing was practically 
washed up. but he said he would like an opportunity 
to produce [741] business for us. I decided to give 
him a chance to do so. and I asked him to come to 
New York to discuss it. We then made an arrange- 
ment appointing him Pacific Coast Manager and his 
duties then were strictly production, servicing. and 
supervision of our business primarily in the State 
of California. 

Q. How long did that job last? 

A. I think that we terminated that position in 
September or October. 1953. 

Q. Who terminated it. he or vou? 

A. We did. 

Q. Did vou ever in the course of any of this 
period. following the statements he had signed to the 
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Mid-States people when they were out here early in 
December, 1951, and at any time during his em- 
ployment with you, ever ask him to repudiate those 
statements ? 

A. No, sir, 1 never endeavored to influence him. 

Q. My question was did you ever ask him to 
repudiate them or change them im any respect? 

A. No, sir, I did not. 

@. Did you ever tell him he would have to try 
to forget what he said in those statements? 

A, No, sir. 

@. Please do not think I am trying to indicate 
more than the idea. Did you ever tell him at or 
before or during the [742] time that our office, my 
office, was engaged in respect of these matters under 
suit, that he was not to tell Mr. McKinnon any of 
the real facts of the case because Mr. McKinnon 
would then not want to represent American Plan 
or American Fidelity & Casualty? 

A. I did not. 

Q. Was any subject of that kind ever discussed 
or intimated between you and Mr. Smead? 

A. No, sir. 

Q. I will ask you by way of conclusion of this 
direct examination, Mr. Hart, whether with Mr. 
Lotz or Mr. Smead, from the beginning of the time 
that your Company engaged Mr. Lotz as agent, ever 
enter into any conspiracy with Lotz and Smead 
through you or through anybody else in your organ- 
ization to invade premium funds of other compa- 
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nies other than your companies for the payment of 
your account? AL Pedid not 

@. Did you ever, or did anyone in your Com- 
pany ever suggest, to your knowledge, a conceal- 
ment to Lotz or to Smead of any fact of the Mid- 
States Company concerning your business with Lotz’ 
Agency? A. No, sir. 

Mr. Bronson: There may be some things I have 
forgotten, Judge. It is a long direct examination but 
T will conelude it now. I do not know whether the 
hour has any bearing. [743] 

The Court: Maybe counsel wants to go on. 

Mr. Garrison: If I did, I would be very unpopu- 
lar, but I do not. 

The Court: Very well. We will adjourn until ten 
o’clock tomorrow morning. 


(Whereupon an adjournment was taken until 
10:00 o’clock a.m., Wednesday, May 12, 1954.) 


The Clerk: Mid-States Insurance Company ver- 
sus Anglo California National Bank and American 
Fidelity and Casualty Company, further trial. 

Mr. Bronson: Ready. Will you step forward, Mr. 
Hart? 

The Clerk: Mark M. Hart to the stand, hereto- 
fore sworn. 


